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Ter. E Treatiſe EE 2 is ; now. "offered 
to the 2881. is intereſting but not new. I, have 
undertaken the taſk of republication, as it is now be- 
come extremely ſcarce, well convinced that. its ſybjee, 
and, the inſtruction it contains, have'a claim upon the 
attention of every man, Who, from his rank and fitiia- 
tion in life, may be-called upon, to. ſerve his country, 
in the honourable, and, important office, of a grand 
juror. An office, eſſential to the adminiſtration of 
ſubſtantial juſtice |, by which, the grand juror, Who 
faithfully diſcharges his duty, becomes, the guardian of 
innocence, the avenger of guilt, the undiaſſed organ of 
truth; the preſerver of the public, and, private rights 
of the people, whenſoeyer they are rhenabed by power, 
or, Sa Popular A 


Io contribute, to ſuch important purpoſes, the fol- 
Wem work was compoſed, in the reign of Charles II. 
It has been aſcribed to ſeveral great names of that 
dee, "to wy eee earl Oy" pare omg to * earl | 


YZ: SY . >> m6. 7 2 7 2 
20 "SE" Fn F * 


* eee Hiflry of His Or Ty wa Bog Bin. 
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Hu PREPACE, : 


.of Eſſex; a martyr - : i 

cond Charles, as his father; the iNuftrious — Capel, 

had been, for his attachment to Charles I. but, with a 

greater degree of probability, to the firſt lord Somers, 
an able advocate for the conſtitution, in that time of 

its danger: who lived to contribute to its re-eſtabliſh- 
ment by the revolution, and, to ſtrengthen it by the 

treaty of union, of the two kingdoms. 


The Romans had extended their empire, till they 
left no poliſhed nation unſubdued. Within their frontier 
public ſpirit declined, and military diſeipline no longer 
prevailed. A mercenary ſelfiſhneſs, cowardice, mutiny, 
- "and, an abject ſubmiſſion, to the military uſurper of 

the day, debaſed the Roman name, formerly ſo awful. 
But they were bounded by fierce and barbarous tribes, 
in whoſe breaſts, glowed the love of liberty, and with 
it, the love and ſpirit of juſtice; which, had been im- 
memorially diſtributed among the Sneak of the north, 
by the uſage of juries. F 


| " Theſe barbarians, whether n to reven ge the 

: wrongs of mankind, or, invited by the proſpect of an 
. caly conqueſt, over a people ſoftened by luxury, and, diſ- 
pirited by deſpotiſm ; ; every where invaded the Roman : 
provinces, and, broke that power, which, 2255 ſo long : 
*domiheered over the nations of the & | h. | ö 


But they 1 with ham” their native love of 
- and, their attachment to trial by jury; which 
were deflined to ſecure. liberty, and, juſtice, to them- 
| ſelves, and their poſterity, and, to compenſate eventu- 
ally, for the hardſhips and calamities, inſeparable from 
Hes. oo extending TR” —— ht to 


c vi. 
This at leaſt has been the fortunate, and x en 


condition of this . 


The beſt writers upon the Engliſh Wan 
trace its origin to the Saxons ; who eſtabliſhed tbem- 
ſelves in this ifand after” the * eee of the 
Romans. 


From the ak and the e RR impor 


| _ equitable modes of trial by the people. 
f 5 

From Czſar 8 Tacitus we derive tha earlieſt * 
and moſt authentic accounts of theſe northern con- 
querors; with repreſentations more engaging than oy 
| which have interyened. | 


Vet by gleanings and ae of DR of the 
dark and illiterate ages, ſtill remaining, which become 
progreſſively luminous, with the increaſe of learning, 
we ſhall find proofs, that the ſame love of freedom, 
and modes of adminiftering juſtice, were tranſmitted 
down, from age to age, with a religious reverence. _ 


Abbe mutari anglie leges : The onions reſo- 
lution of our magnanimous anceſtors, has preſerved or 
reſtored to us, the moſt valuable privileges and cuſtoms 
we poſſeſs; : 
Ms have 


retained. 3 


| In the, following: quotation from Tacitus, we 


nd, which we alone, of all the nations of 


perceive the original outline of ancient and modern - 


juries :—De minoribus rebus principes confultant, de ma- 


joribus omnes; ita tamen, ut ea quoque, quorum penes i 
plebem arbitrium ef, apud principes pertractentur. 
Licet apud concilium accuſare quoque, et diſcrimen capitis 


| intendere. — ** ex delicto, * et trans- 


* 
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viii | PREFACE, | 
| aunt, &c. Ds noxenys die. 
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Car. 12. TE» e 
Jo ſuch 8 Britons owe the ie of 
| thei ired laws and cuſtoms; which were digeſted, * 


l 


prince conſecrated to immortal fame by the grateful 
3 of . | 


* A pieddledion for the 1 eee, appears to to 
bave been common to all ho northern tribes. 


Kel 8 we - find in the * of Ethelred (vide 
Wilkin, L. E. Anglo Sax.) Ereunt ſeniores duodecim 
Thani, et præfectus cum iis, et jurent ſuper ſanctuarium, 
quod eis in manus datur, quod nolint ullum innocentem ac- 
cuſare nec aliquem noxium celare. It deſerves. to be re- 
marked, that this is ſtill the lt adminiſtered to the 
grand Jury. 


3 


4 f e 


Theſe 8 ever dear to our 3 were care- 


fully collected, a and, N by Edward the 
3 | 


About this ume however the ordeals, or, trials by 
firs and water, and, by a ſpecies of jury called com- 
Purgators, were introduced among the Saxon and Bri- 

tich nations, and ſupported by ſuperſtitious notions of 
; Providence. 
To theſe. ſucceeded the trials br battle, which 


1 for centuries after the trials gd fire and War 
ter were aboliſhed. 


j Inqueſts iccording to Spelman, were ome by} . 
Te is Talks Jour before the Norman e which 


b 


en. i 
conſiſted of lawful men, that is gn of. honour, and, 
truſt, and other principal perſons;i in the burgh, village 
and hundred, where a purchaſer refided (ſee Spelman's 
Gloſſary, p. 316—Dugdale Origin. Judic. e 25. Coke 


1. Inſt. 6 234, and Preface to TOs an 
- Higory, ed, 2 vol. p. 90.) | 4G TOO. 


5 1 5 161 F * 01 1 140 


The ontiomary courts of copyholders, the. courts. 
baron, and county courts, continued down to our times, 
are a Juſt. APO _ the es allelenr inqueſts 


- bes 00 k 510 «* 3 __ a | 77 5 as 2 "ry 4 955 3 
WG Doan: Hicks, in a md a diſſertation, 
addreſſed to Sir G. Shower, 2 vol. Theſaur ;—aſctibing 
to the Normans, excluſively, the credit of introducing 
Juries into England—Gives an account, of a record of 
a plea of land, in the time of William the Conqueror, 
in which twelve men gave a verdict, afterwards diſco- 
vered to be falſe, by a grand aſſize, of the more diſtin- 
gui ſhed barons, of the county, and, of the kingdom, 
ſummoned according to uſage. The former jury, was 


ur 03-4! peturod, nd then, and, their be ger ſet aſide. 


913 We . this reſort; to both Juries, as a t 
profunptive proof of an inſtitution, not new, but found 
pre-eftabliſhed in the country : And, on this occafion 
adopted by the OY rather than 7 now ' a intro- 


duced by them.” 5 | 
Juries n one common ak. the Normans 

| R only followed the univerſal uſage of nor- 

thern mee, of aan rg were A * 1 8 


17 * > Eat 1 6 C | : | 1. Tho . 


bee r it is wowed; that Ae ee of 
"the feudal ſyſtem by William the Conqueror, in its 


OSA; reſtore, and, extend trials. 
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TE I -The graze juſticiary, the kings page” fat 
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This tribanal' being the'kivg's x * baron, the 
vaſlals/of the crown attended as aſſeſſors therein. In 
like manner as in the courts baron of the nobility, and 


gentry, ee was ed by their _vailals, a, 


e IoeR: 


ens - Thus trials 5 or.juries, l "a 
the feudal ſyſtem: And this mode of trial is preſumed 
to be expreſsly authoriſed in the laws of William the 


Conqueror *, W 


* n: 


This eſſential. part of the eee e 
e force, in the reign of Henry II. and Henry III. 
when it was ordained by a general law, that either 
party might decline the trial by battle, and, demand 
that his cauſe ſhould be 3 nib an e ek or 


$7 


Jury, of twelve perſons. | eh | | 


The aulit od "Pros Abs dollar of Du 
ner aug Ft on INRA are bear 


ES | 


” | | * See Jambardlegrs Gul hats; W ee 
. leges Henrici I. c. 29, 31, 92. . Hetings 
ſhead's Hiſtory, vol. 3. p 303. Edit. 1577. 


-F Jurata Anglis. Ab Henrico ſecundo Angliæ rege manaſſe di- 
citur, quo duellum ab ordinariis judiciis amoveret, revocaſſe Hen- 
ricus II. Jonge probabilius dici poteſt quam inſtituiſſe. Fam quip- 
pe a Gothis mutuaſſe videntur. Quorum ea ſemper, politiz fuit _ 
ratio, ut cut que judici, ac regi etiam in judiciis adeſſent duodecim 
viri, ad ſeſſores jurati, quorum erat de ſumma controverſiz, quoad 
factum judicare: Prevalentibus exinde ordalio, duello, et compur- 
kuione, _ Iſte in diſſuetudinem abiit. | 
orca GLOSS. ron. 2. Þ 1648.” 


as.it en — points, »» 
. een ene by: Har, Me | 
; 7 7} 807 1 4 
ace anceſtors, a 8 the i 
N the eſtates, liberties, and lives of the ak ; or 
with ſuch implicit confidence to juries, and, witueies | 
of good credit, taken with great care in the neighbour- 
hood of the place, where: facts were committed; that 
they ſeem, on that account, to have neglected, the ad- 
ditional ſecurity, of ſettling rational r rules wy J as 
to en ſuch eee pion aig ic 
Nada en 40 2687 ene 
The . 1 ke ſays this diligent inquiter, 
Ki prevailed, in this point, agreeable to thoſe af all 
the northern nations, where none but men of good 
characters, none that had been cenſured in any court 
of judicature, civil or eccleſiaſtical, none ihat were 
known to be irreligious, liars in common. conyerſation, 
greedy of money or taking bribes, partners in erimes, 
or ſlaves, could be admitted to give their teſtimony... It 
doth not appear that the > law hath ban eile ig. | 
e eee ee „ e, ont e bas Rettz 
{1 E 1% 95 1 7 nn a! 2 ttt ' 
46 From this net our x jade One has gra- 
8 riſen, to the l height, to which it has 
wore attained. | aer TA TOE n An Ger 


Ta 
44220683 | nt v5 De n IAEA 


rs 1170 Wenn | on. were. | appointed. to. go 
have every county, and, the trial by twelve men, a ap 
pears nem ROSATO: e n wy, 


40% * I} 4 858 | 
Lord chief 3 5 Hale, i in cap. 7. of his Hiftory of of - 
the Common Lows Eo That in "the _ 


1 : 


K it 4 en rel 


0 ee ue of e vol un. 


= 4 


[Ki . 


courts hundred courts, and courts baron, all the buK- 
nes of any moment, was carried by parties and factions. 
For the frecholders being generally judges, not only of 
che fut bat of the law, every man that had a ſuit 
thote; ſped acoording as he could make parties, and 
men of great power and intereſt in the county, did | 
euaſily overbear others, in' their own cauſes, or in ſuch 
wherein they were intereſted, either by relation of 
kindred," tenure, ſervice, dependance, or application.” 
To remedy theſe great evils, Henry II. with the advice 
of his parliament at Northampton, and, in the twenty- 
ſecond year of his reign, appointed itinerant judges; 
- who checked theſe evils, and, rendered the adminiſ- 
tration of juſtice, more eee n its * etifions | 
Weg vag ans eee . 

IIRY e Ae Katute 2 NF PIR the following | 
clauſe Si guis rectatus de 'murdro per ſacramentum du- 
. ederim ¶ Militum, de bundredo, vel per ſacramentum, duode- 
eim liberorum legalium Bominum; is thought by ſome to 
we an authority manifeſting the early diſtinction of a 
grand and petty jury. And we find in Bracton that 
mere common report, which might be of a ſlanderous 
nature, ſhould never de the ground for indictments, 
Which ought to ariſe only, from good and grave men, 
ſuch as a grand jury ought to be. Et ſciendum quod 
fama, icionem inducit, oriri debet apud bonos et 
Faves, non quidem, a nalevolis et maledicis ſed providis et 
file digit perſomit. Tumultus enim, fit, et clamor pepuli 
quando-que de pluribus que in veritate non funduntur, et 
ideo vane voces populs 3 now LI: IE: ers MD, 


. wh 


Vage H % 
From this time there can be no doubt, that trials 

| 7 jury were admitted, in all the courts, of ordinary j ju- 
rriſciktion, and, ä — and — | 


© + 
74 9. #S * « 4 & 127 8 
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by the great chafters of Join and Henry Ir and, from 
this time too commences a diftinQion in the appellation 
of 3 juries, to wit, the 48812 4 MAJOR, . or grand jury, 
d by four knights; and, the Mx OR 48812 4, or 


petty jury, ſummoned by the ſheriff (vide Glanville). 


It was this petty jury, who, on conviction of perjury, 
was alone ſubject to the penalties of attaint by com- 


- 


mon law, confirmed afterwards by ſtatutes. Such laws - 


| _ prove the early exiftence of petty juries. 


| Dake i in 21 orig. eee um gives from Braton 
a commiſſion 9 Henry III. of a judge of affize to ſum- 
; mon a jury. Et de qualibet villa comitatus G. o. enire fa- 
ciat quatuor legales bomines et prapofitum, et de i 
Burgo vel villa mercanda duodecim legales bomines et 


omnes milites et libere tenentes ad faciendum quod tu ot 
predith juſticiarii eis dicetis ex parte noftra ad Pacem noſ- 95 


tram obſervandam, de bis qui male creduntur vel? | 
de latrociniis roberiis vel offs ae . 


The divifion of the one original jury into grand 
and, petty, ſeems to have taken place in the interval of 
time, between the eſtabliſhment of itinerary judges, and, 
the firſt magna charta of king John; an act, declaratory 
of the ancient law, and, of the indefeaſible right of the 
ſubject, to be tried by his peers. The extenſive juriſ- 
diction of the coroner, which had been of immemorial 
uſage from the earlieſt times, was, henceforth, gradu- 


ally narrowed, and at length limited to the inqueſt of 
a few great and flagrant offences, reſpecting the deatn 


of a ſubject. This happened in conſequence of the 
numerous indictments and preſentments which were 


afterwards laid before the grand j Jury. 


1 


« — 


7 


= 2 Weſt. e. 38—13, 20, 28 Edw. I—42 Edw. III. 


* | "PREFACE. 


. Dr. * and all antiquaries agree, that liheri ho- 


a mines and libere tenentes were perſons holding by knight, 


or military ſervice, the only men of honour, truſt, faith, 
and reputation, then in the kingdom. Brady's s Gloſſ. 
P- 21—84. 1 * 

: Theſe were = 1 jurors who made preſent- 
ments in pleas of the crown according to the forms of 


proceeding then ir in uſe. Ibid. p. 54. 


In the reſcarches Fe this induſtrious writer, under 
the head of probi et legales bomines, it appears, that the 
great, and military men, to avoid the trouble of at- 
tending upon juries, bribed the bailiffs, and the ſheriffs, 
to omit them, and, to force into a ſervice, for which 
they were not intended by Jaw, perſons of very inferior 
ſtations : this miſchief is mentioned by Coke, 2 Inſt. 
p. 447, and the end of it was pecuniam artorguere, 


4 


By theſe practices the determination of 3 
of property, and, thoſe relating to the reputation, li- 
berty, and, lives of men, fell to the final judgment, of | 


a very inferior * of men. 


| It i is really matter of curious obſervation, that ſuch 
perſons ſummoned in our times to ſerve on the petty 
Jury, ſhould ſo often imitate the great men of former 
times, by imilar endeayours, to avoid the moſt honour- 
able of all Ow. 


The tenants in capite, and great landholders, ex- 
cept in ſome very important cauſes and inqueſts, with- 
drew from their duty; which was committed to the 
ſmaller frecholders now h numerous. | 


1 | | ir% 
PREFACE. . 


A ſenſe of dignity contributed to Pepe an 
alteration which lazineſs had begun. The great de- 
clined, perhaps diſdained, to mix in juries with perſons 
ſo much their inferiors in reputed ſtation; with which, 
in legal arrangement, they were, nevertheleſs, to be 
ranked as peers. For all under the degree of a lord of 
| parliament are tried by a petty jury as their peers ; and 
all barons and other lords of parliament are tried in 
the houſe of lords only. 


This flew of trial, thus introduced by an or 
law, was legally authorized in the Magna Charta of 
king John. Nullus liber homo, &c. © No freeman 
ſhall be taken or impriſoned, or diſpoſſeſſed of his free 
tenements or liberties, or outlawed, or baniſhed, or any 

ways hurt or injured unleſs by the legal judgment of 
his peers, or, by the law of the land. | | 


In ancient FER the lards of nn ode ſat 
in the inferior courts, with other frecholders, to give 
judgment in caſes of treaſon and felony againſt thoſe 
that were no lords of parliament ; defirous to get rid 
of this original duty, it was at their ſuit enacted, 
« That albeit the lords and peers of the realm, as 
| judges of the parliament | in preſence of the king, had 
taken upon them to give judgment in caſe of treaſon 
and felony, of ſuch as were no peers of the realm, 
That hereafter no peers ſhall be driven to give judg- | 
ment on any. others, than on their peers, according to 
the law.” Stat. 4 Edw. 3. Marlb. c. ii.—Coke2 Inſt. 
» 50. and Cotton abr. p. 7. 3 


on A Ratute which no doubt OT the ſentiment 
of rank; but tended likewiſe to ſecure the lives of 
perſons under trial by petty juries, from the powerful | 
as of — of bigh rank and — | 


* 


— * 
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The ſame diſtinctions of condition which, pro- 
d a ſeparation of the grand and petty juries, in 
proceſs of time occafioned the diviſion of parliament 
into an upper and lower houſe #, Two important al- 
terations reſulting from cauſes ſcemingly unimportant ! 


Lol 
* 


| To ſuch minute origins do we frequently owe our 


greareſt bleſſings; for the Engliſh grand jury .is now 
the only inſtitution of the kind in Europe, and, when 
duly executed is one of the beſt calculated regulations 


for preventing the abuſes of power in the proſecution 


of criminals, that he eyer known 1 in the e of the 


97 world. 


I ̃ be hi gh 7 in which the ſacred obligation 
of an oath had been held (and 'twas holden in the 
bigheſt reverence in the middle ages), eſtabliſhed the 
uſe of compurgators; by a natural affinity, and gra- 
dual tranſition of ideas, and even on better grounds, 
Jurors, originally conſidered as witneſſes only, became 
in time, judges as well as witneſſes, from the opinion 
confidently held, «„ that no man could ſwear to a 
falſchood, 'i. e. give a falſe verdict. Hence, though i it 
was commonly ſaid, that truth was the province of the | 
Jurors, and, juſtice and judgment that of the Judge ; 
Bracton ſays “ Judgment belongs to the j jurors, inaſ- 
much, as they are to ſay upon their oaths, Whether 
one dd difleized another,” —Sce alſo Hos. Jif 


* Law. - 


But every human enten partaking of b imper- N 
fedien, experience ſhewed ſometimes, the fallacy of 


| this pious and generous "_ Therefore the pu- 


©. Que thanks this 1 did not take e the —. 


part of the reign of Edward 111. The exaRt time is is yaknowas 


— 


8 1 
enracr „„ 
niſhment of attaint, enforced by various ſtatutes, "was 


found neceſſary. to check perjury, and, impiety : And, a 
reverſal of Judgment, by angther affize, a neceſſary 
remedy for the injuſtice of à falſe verdict. Jurors, 
however, accarding to Glanyille, might be then ex; 
cepted againſt, and, *ballenged on nden ne 
| bad 
But, another precaution was —_ reſorted, 10, in 
queſtions of great moment, by appointing perſons of 
bigh honour, and, ſplendid fortune, as ſpecial. jurors, 
At firſt, this was done by authority of parliament, in va - 
rious ſpecial caſes, Vide Stat, .13 Richard II. and. 
2 Henry IV, and, 10 Hen, VI. Afterwards, the grants 
ing of ſpecial juries, by application to courts of juſfics, 
grew a matter of courſe. It has lately been limited to 
civil ſuits, and, cannot be extended to criminal: caſes, 
by Stat. 3, and, 24 George. II. 


; A complete hifory of 3 juries, i is 8 „ee in 
our books; in this outline, imperfe& as it is, I haye 
only depended upon the evidence of our ſtatutes. And 
have indulged no bre n a ene 
TOUT: from them. 


-On the whole, it e * that trials by good 


| and lawful men, of the vicinage, has, in this cquntry, 


been co- exiſtent with the: FSC ROWE * CF OP 
* of . 1 FE wt 


"That it az, for a n time, in leſz anthe- 


rity, but not entirely ſuperſeded by ardeals and judicial 


combats That it was reſtored in the reign of Hen. II. 
and, eſtabliſhed in the forms which we ſer in Glanville, 2 
forms ſuitable to the feudal ideas which. then preyailed 


— That the article of Magna Charta, that every one 


hall be tried by his peers, is a declaration of the antieut 
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right and uſage, as well as an authoritative. re-eftabliſh- 

ment of it—That the juriſdiction and authority of the | 
leſſer affize, or, petty jury, till being freeholders, in 
criminal as well as civil cauſes, grew from abuſes, as s 
well as poſitive inſtitutions, which took place in that 


age, vid. 2 Weſtm. c. 38— That the great freeholders, 


from pride, as well as lazineſs, in their attendance on 


the itinerary: judges, declining to mix with the lower 


freeholders, or, as peers in reſpe& to the culprit ; aſ- 


ſumed the office which has for many ages belonged to 


a grand jury, and, conſtitutes their moſt important bu- 


Aneſs and duty The judging of the credibility of ac- 


cufations laid before them. That the trial is not ſimply 
by witneſſes, but by 7zry, the former aſſiſt, that the 
latter may determine by their own N Hale's 
Hiſt. Com. Law. 


Thejudges, itinerant, were appointed by Henry U. 
in 1176, to go the circuits, to remedy the irregular, 
and, often tumultuous proceedings, in'the county courts, 
where, the freeholders, being the only Judges, intereft 
and faQion, too often prevailed in cauſes of conſe- 


' quence ; juſtice became more certain and confiftent, 


under the deciſions of the itinerary judges, and, was 
carried into all the counties in the moſt commodious 
mauer. In the ſtatute of Northampton, theſe judges 


are required and authorized: © Facient etiam affiſam de 


Iatrombus iniquis et malefattoribus terre per quos ituri ſunt 
eomitatus.” In theſe aſſizes, they moſt probably made, 


the ideas of diſtinction ſubſervient to the purpoſe of 
füubſtantial juſtice; and allotted the office of hearing, 
and adopting, or, rejecting indictments to the ſuperior 
order of frecholders,. and, that — fog) e to 


he lower alias or, petty jon. 
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- Then, and, a we think, began that admirable 
ene of criminal juriſdiction. The experience of paſt 
ages has improved it, and given it a ſtability; which we 
believe will continue its * to late Pofierity. 


| The oath of the grand juror, Points out, his two- 
fold duty.—To. ſcreen innocence from the bluſh, and, 


hazard of public trial, and, to er real * over 
to it. | | 


: As to the 3 wa moſt plealing pa of his- 
duty. Directed by the great and primary law, of, not 
doing to others, what, he would not have done to him- 
ſelf. He will neither find preſentments, without ſuf- 
ficient proofs ; ; or, ſuch as are ſo trivial, as to infer no 
criminal deſign, or purpoſe, if they were proven. He 
will reje& indictments, which, though matters of faQ, 

are not crimes. The deciſions of a grand Jury 4 ou 
be models of wiſdom, Jaſtice, and, a 


| When the matter charged i in the Ws is in 

its nature criminal; the grand juror, will then attend 

to the evidence, and, find according to the certainty of 
it, and the clear conviction it produces in his mind. 
The cuſtom and law of England, requires the evidence 
to be impartial, true, and, confiſtent : in no _reſpe& 
ſuſpicious, or, oonjectural merely: Such, in fine, it 
ought to be, as would juſtify the petty jury, to convict 
the priſoner, if not ee by defenſive evidence af 
ut the en bar. | 


For a * jury FN find on les N vir. that 
of mere probability, as ſome have held; is a dereliction 
of truſt, and, of duty. The accuſed is thegeby unjuſtly | 
deprived of that proteQtion, and, double-fence, ſet 
around his perſon and character, by our law and con- 


> { «ates _ 
ads - 
- TEES —— — — 
* 
” 
, 


| | 


' Kitution : And, the office, and, inſtitution itfelf, finks 
into an inert and paſhve formality of juftice, if not into 
a ſervile, ee en of 2 or, 3 


prejudice. 
_ Having, frotn the MOOR ſources, 1 traced, the 


riſe, and progreſs of juries ; let me, with the author of 


the following excellent work, whoever he was, earneſtly 


on grand juries; that, whatever is valuable, and dear 


to individual Citizens, or, in ſociety, whatever is moſt 


precious i in the conſtitution of their country ; is con- 
fided to them, and, affumed by them, under the obli- 


e und aten af kee tot ſolemn oaths. | 


That it belongs eſlentialy to their duty to protect 
{rinocence, and, to take care, that, inexperience, guilt- 
leſs, unwarily entrapped, by defigning wickedneſs, do 
not ſtand in that place, where manifeſt flagitiouſneſs, 
ought only to appear, and where it is properly, ſtationed, 
Let them remember that the meaſure of juſtice, which 
"they adminiſter to others, will be adminiſtred to them- 
*Felves, and, to their poſterity. That far from being ac- 
uitted of the guilt of innocent blood, ſpilt, by com- 
mütting the charge which belongs to themſelves, over 
to the petty jury: they are accountable to God, and 


© "their country, for every error, and every enormity, 
"which wander a and ought to have e 5 


3 
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recommend to the notice of gentlemen, who ſhall ſerve 


41 


THE 


SECURITY 


63. 


OF 


 Engliſhmen' 8 Lives, Ac. 


Tux principal ends of all civil government, 
and of human ſociety, were the ſecurity of men's lives, 
liberties and properties, mutual aſſiſtance, and help, 
each unto other, and proviſion for their common bene- 
fit and advantage; and where the fundamental laws 
and conſtitution of any government haye been wiſely 
adapted unto thoſe ends, ſuch countries and kingdoms 
have increaſed in virtue, proweſs, wealth, and happi- 
neſs ; whilſt others, through the want of ſuch excellent 
_ conſtitutions, or neglect of preſerving them, have been 
a prey to the pride, luſt, and cruelty of the moſt potent, 
and the people had had no aſſurance of eſtates, liber- 
ties or lives, but from their grace and pleaſure: They 
have been many times forced to welter in each others 
blood in their maſter's quarrel for dominion, and at beſt ' 

they have ſerved like beaſts of burden, and, by conti- 
nual baſe ſubſerviency to their maſters vices, have loſt 
al ſenſe of true religion, N 8 manhood. a 
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| (2) 
Our anceſtors have been famous in their genera- 
tions for wiſdom, piety, and courage, in forming and 


| preſerving a body of laws to ſecure themſelves and their 


poſterities from ſlavery and oppreſſion, and to maintain 
their native freedoms ; to be ſubje& only to the laws 
made by their own conſent in their general aſſemblies, 
and to be put in execution chiefly by themſelves, their 
officers and aſſiſtants, to be guarded-and defended from 
all violence and force, by their own arms, kept in their 
own hands, and uſed at their own charge under their 
prince's conduct; entruſting nevertheleſs an ample 


power to their kings, and other magiſtrates, that they 
may do all the good, and enjoy all the happineſs that 


the largeſt ſoul of man can honeſtly wiſh ; and care- 


fully providing ſuch means of correcting and puniſhing 


their miniſters and counſellors, if they tranſgreſſed the 


laws, that they might not dare to abuſe or oppreſs the 
people, or deſign againſt their freedom or welfare. 


a = This body of. laws our ancefions NOT ee 
the beſt inheritance they could leave to their poſterities, 
well knowing that theſe were the ſacred fence of their 
lives, liberties, and eſtates, and an unqueſtionable title 


whereby they might call what they had their own, or 


ſay they were their own men: The ineſtimable value 


of this inheritance moved our progenitors with great 


reſolution bravely from age to age to defend it; and it 
now falls to our lot to preſerve it againſt the dark con- 
trivances of a popiſh. faction, who would by frauds, 
ſham- plots, and infamous perjuries, deprive us of our 
birth-rights, and turn the points of our ſwords (our 
laws) into our own bowels; they have impudently- 


ſcandalized our parliaments, with deſigns to overturn 
the monarchy, becauſe they would have excluded a 


popiſh ſucceſſor, and provided for the ſecurity of the 


_ religion and lives of all proteſtants : They have cauſed 


(2) 


tas and Commoners to be for a long time rl in 
priſons, and ſuborned witneſſes to ſwear matters of 
treaſon againſt them ; endeayouring thereby, not only 
to cut off ſome who had eminently appeared in parlia- 
ment for our antient laws, but through them to blaſt 
the repute of parliaments themſelves, and to leſſen the | 


. peoples confidence in thoſe * bulwarks of their | 
NR and government x. | 


- 


The Yreſent purpoſe is to * how well our wor- 
thy fore fathers have provided in our law for the ſafety 
. of our lives, not only againſt all attempts of open vio- 

| lence, by the ſeyere puniſhment of robbers, murderers, 
and the like, but the ſectet poifonous arrows that flie 
in the dark, to deſtroy the innocent by falſe accuſation 
and perjuries. Our law-makers foreſaw both theit 
dangers from the malice, and paſſion, that might cauſe. 
ſome of private condition, to accuſe others falſly in the 
courts of juſtice, and the great hazards of worthy and 
eminent men's lives, from the malice, emulation, and 
ill defigns of corrupt miniſters of ſtate, or otherwiſe po- 
tent, who might commit the moſt odious of murders in 
the form and courſe of juſtice ; either by corrupting 
of judges, as dependant upon them for their honour 
and great revenue, or by bribing and hiring men of de- 
| praved principles, and deſperate fortunes, to Twear b 

falſly againſt them; doubtleſs they had- heard the 
Scriptures, and obſerved that the great men of the 
Jews ſought out many to ſwear treaſon and blaſphemy | 
againſt Jeſus Chriſt : They had heard of Ahab's cour- 
ters and Judges, who, i in the courſe, and form of} fjuſtice, 


* 1 4 & 


* « The 3 Catholics have been too a oppreſſed by a 
narrow and intolerant policy, the pretences for which: have ng A 
ceaſed,” * | 


(24 ) 


| by falſe e murdered Naboth, becauſe hy would 

not ſubmit his property to an arbitrary power. Neither 
were they ignorant of the antient Roman hiſtories, and 
the peſtilent falſe accuſers that abounded in the reign 
of ſome of thoſe emperors, under whom the greateſt of 
crimes was to be virtuous: Therefore, as became good 
legiſlators, they made as prudent proviſion as perhaps 
any country in the world enjoys, for equal and impar- 
tial adminiſtration of juſtice in all the concerns of the 
people's lives; that every man, whether lord or com- 
moner, might be in ſafety, whilſt * lived in duc 
3 obedience to the laws. | 


For this purpoſe it is made a fundamental in our 
government *, that (unleſs it be by parliament, no man's 
life ſhall be touched for any crime whatſoeyer, ſave by 
the judgment of at leaſt twenty-four, men; that is, 
twelve or more, to find the bill of indictment t, whe- 
ther he be peer of the realm, or commoner, and twelve 
peers, or above, if a lord, if not twelve commoners to 
give the judgment upon the general iſſue of not guilty 

Joined ; of theſe twenty - four the firſt twelve are called 
the Grand Inqueſt, or the Grand Jury, for the extent 
of their power, and in regard that their number muſt 
be more. than twelve, ſometimes twenty-three, or 
twenty-five, never were leſs than thirteen, twelve 
whereof at leaſt muſt agree to. every indictment, or elſe 
it is no legal verdict; if eleven of twenty-one, or of 
thirteen, ſhould agree to find a bill of indictment, it 
were no verdict. The other twelve, in commoners 
caſes, are called the petit-· jury, and their number is 
ever twelve; but the jury for a peer of the realm may- 


: a 8 = ' 2 = = - - 
* See Ld. Cookes Inſtit. gd part, p. 40. | | 
t dee Mag. Chart. Cooke's 2 part of Inſtit. p. go, 6 


(4 25.) 


be more in number, though of like authority. The. 
office and power of theſe juries is judicial, they ouly 
are the judges from whoſe ſentence the indicted are to 
expect life or death; upon their integrity and under- 
ſtanding, the lives of all that are brought into judg- 
ment do ultimately depend; from their verdict there 


lies no appeal; by finding guilty or not guilty, they do' 


complicately reſolve both law, and * 


3 As it hath been the law, ſo it hath always been 
the cuſtom, and practice of theſe juries, upon all ge- 
neral iſſues, pleaded in caſes civil as well as criminal, 


to judge both of the law and fact. So it is ſaid, in the | 


report of the lord chief juſtice Vaughan *, in Buſhel's 

caſe, that theſe juries determine the law in all matters 
where iſſue is joined and tried, in the principal caſe, 
whether the iſſue be about a treſpaſs or a debt, or diſ- 
ſeizin in aſſizes, or a tort, or any ſuch like, unleſs they 


ſhould pleaſe to give a ſpecial verdict, with an implicit 5 
faith in the judgment of the court, to which none can 


king them againſt their wills. 


Theſe laſt N 2 he; men n of equal ati 


with the party indicted, and are called his peers, there - 


fore if it be a peer of the realm, they muſt be all ſuch, 


when indicted at the ſuit of the king; and in the caſe 


of commoners, every man of the twelve muſt agree to 
the verdict, freely, without compulſion, fear, or menace, 


elſe it is no verdict. Whether the caſe of a peer be 


harder, I will not determine. Our anceſtors were 
careful that all men of the like condition, and quality, 
preſumed to be ſenſible of each others infirmity, ſhould 
n be _ each of others e and alternately 
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8 | (8) 
tafte of fubjedion and rule; every man being equally 


liable to be accuſed, or indicted, and perhaps to be ſud- 
denly judged by the party, of whom he is at preſent 


judge, if he be found innocent. Whether it be lord 
or commoner that is indicted: the law intends, as near 
as may be, that his equals that judge him, ſhould be 
his companions, known to him, and he to them, or at 
leaſt, his neighbours or dwellers near about the place 
where the crime is ſuppoſed to have been committed, 
to whom ſomething of the fact muſt probably. be 


known; and though the lords are not appointed to be 


of the neighbourhood to the indicted lord, yet the law 
_——_—_ them to be companions, and perſonally well 
| known each unto other, being preſumed to be a ſmall 
number (as they have anciently been) and to have met 


_ - yearly, or oftner in parliament, as by law they ought, | 


befides their other meetings, as the hereditary coun- 


ſiellors of the kings of England. If time hath altered 


the caſe of the lords, as to the number, indifferency, 
and impartiality of the peers, it hath been, and may be 


_ worthy of the parliament's confideration, andthe greater 


duty is incumbent upon grand juries to examine with 
the utmoſt diligence the evidence againft peers, before 
they find à bill of indictment againſt any of them if in 
Gn it fame put their lives i in Frames —_— 


IN 


It is not deſigned at this time to une A ai 


courſe of petit-· juries, but to conſider the nature and. 


power. of grand inqueſts, and to ſhew how much the 


reputation, the fortunes, and the lives of Engliſhmen 
depend upon the conſciencious performance of their 


. * iu 7 : . * 
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_ It was abſolutely neceſſary for the ſupport of the 


government, and the ſafety of every man's life and in- 


tereſt, that ſome ſhould be truſted to inquire after all 


>. 


(27) „ 
ſuch as by treaſons, felonies, or leſſer crimes, diſturbed 


the peace, that they might be proſecuted, and brought 


to condign puniſhment, and it was no leſs needful for 


every man's quiet and ſafety, that the truſt of ſuch in- 
| quiſitions ſhould be put into the hands of perſons of 


underſtanding, and integrity, indifferent, and impar- 
tial, that might ſaffer no man to be falſely accuſed, or 
defamed, nor the lives. of any to be put in jeopardy, by 
the malicious conſpiracies of great or ſmall, or the per- 
juries. gf any profligate wretches: For theſe neceſſary, 
honeſt ends, was the inſtitution of grand 3 Juries, 


Our * 1 it not beſt to traſt this 
great concern of their lives and intereſts in the hands 


of any officer of the king's, or in any judges named by 


him, nor in any certain number of men during lite, left 
they ſhould be awed or influenced by great men, cor-. 
rupted by bribes, flatteries, or loyeof power, or become 


2 negligent, or partial to friends and relations, or purſue 


their own quarrels or private reyenges, or conniye at 
the conſpiracies of others, and indict thereupon. But 


tmis truſt of enquiring out, and indicting all the crimi- 


nals in a county, is placed in men of the ſame county, 
more at leaſt than twelve of the moſt honeſt, and moſt 


_ ſufficient for knowledge, and ability of mind and 


eſtate, to be from time to time at the ſeſſions and aſ- ; 
fizes, and all other commiſſions of Oyer and Terminer, 
named and returned by the chief ſworn officer -of the - 


the ſheriff, who, was alſo by expreſs uw anciently 
choſen annually by the people of every. county, and 


truſted with the execution of all writs and proceſſes of 
the law, and with the power of the county to ſuppreſs | 


all violences, unlawfnl routs, riots, and rebellions. Vet 
our laws left not the election of theſe grand inqueſts 


abſolutely to the will of the ſheriffs, but have deſcribed | 
in general their qualifications, who ſhall inquire and 


4 
n 
* 3 4 
® Tz b 
yy 
2 
. 
3 
_ 
* 1 
= 
3M 
K* 7 
1 
. 
| 
BY 
: 
: 


9 
is CORE CIT bes 


hs 892 
i . - a 


DFR? en g 
3 . * * 4 oo Js 
3.4 [I 2 80 


N ” 2 en 


* 


e 
* 


——— — 


Nv" ** 
Re A" 


- 
n 


N 85 
aw. 0 en 
YO 2 
hy 7 


5 » 7:1 i 
* 9 4 U 
- — b — 
o — ein nets — re me mere > on hn “»«ß½g„·jꝓw on, — * 
5 9 


» 
þ IIb -— 
* 


5 


2 
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indiet either . or 888 They ought, by the 
old common law, to be lawful liege people, of ripe age, 
not over aged or infirm, and of good fame amongſt 
their neighbours, free from all reaſonable ſuſpicion of 
any deſign for himſelf or others, upon the eſtates or 
lives of any ſuſpected criminals, or quarrel, or contro- 
verſy with any of them : 'They ought to be indifferent 
and impartial, even before they are admitted to be 
ſworn, and of ſufficient underſtanding and eſtate for ſo 
great a truſt, The ancient law book, called Briton *, 
of great authority, ſays, The ſheriffs bailiffs ought to 

be ſworn to return ſach as know beſt how to inquire, 
and diſcover all breaches of the peace ; and left any 
' ſhould intrude themſelves, or be obtruded by others, 
they ought to be returned by the ſheriff, without the 
denomination of any, except the ſheriffs officers. And 
agreeable hereunto was the ſtatute of 11 H. IV. + in 
_ theſe words: tem, Becauſe of late, inqueſts were 
taken at Weſtminſter of perſons named to the juſtices, 
without due return of the ſherlff, of which perſons 
ſome were outlawed, &c. and ſome fled to ſanctuary 
for treaſon and felony, &c. by whom, as well many of- 
| fenders were indicted, as other lawful liege people of 
the king not guilty, by conſpiracy, abetment, and falſe 
„imagination of others, &c. againſt the courſe of the 
common law, &c. It is therefore granted, for the eaſe 
and quietneſs of the people, that the ſame indictment, 
with all its dependencies, be void, and holden for none 
for ever; and that from henceforth, no indiment be 
made by any ſuch perſons, but by inqueſt of the king's 
liege people, in the manner as was uſed, &c. returned 
by the ſheriffs, &c. without any denomination to the 


„ Cee Brit. p. 9, and 10, 
| + See 11 Hen. 4. 
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Heriffs, &c. according to the law of England, and if 
any indictment be made hereafter, in any point to the 
contrary, the ſame be alſo void, and holden for none 
for ever. *” See alſo the ſtatute of Weſtm. 2d cap. 
38. and Articul. ſuper Cortas, ch. 9. | 


_ So careful have our parliaments been, that the 
power of grand inqueſts might be placed in the hands 
of good and worthy men, that if one man of a grand 
inqueſt,' though they be twenty-three or more, ſhould 
not be liber et legalis homo, or ſuch as the law requires, 
and duly returned without denomination to the ſheriff, 
all the indictments found by ſuch a grand jury, and the 
proceedings upon them, are void and null. So it was 
adjudged in Scarlet's caſe, | | | 

I know too well, that the wiſdom and care of our 
anceſtors, in this inſtitution of grand juries, hath not 
been of late conſidered as it ought; nor the laws con- 
cerning them duly obſerved ; nor have: the gentlemen 


and other men of eſtates, in the ſeveral counties, dif- 7 


cerned how inſenſibly their legal power and juriſdiction 
in their grand and petit juries is decayed, and much of 
the means to preſerve their own lives and intereſts taken 
out of their hands. Tis a wonder that they were not 
more awakened with the attempt of the late Lord Chief 
Juftice K. who would have uſurped a lordly dictatorian 
power over the grand jury of Somerſetſhire, and com- 
manded them to find a bill of indictment for murder, 
for which they ſaw no evidence, and, upon their re- 
fuſal, he not only threatened the jury, but aſſumed to 
himſelf an arbitrary power to fine them. . 


mY 


S.“ Coke Inſtit. 3d part, fol. 33, 5 
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(= ) 
Here was a bold battery made upon the ancient 
Fence of our reputations and lives. If that juſtice's will 


Had paſſed for law, all the gentlemen of the grand ju- 


ries muſt have been the baſeſt vaſſals to the judges, and 
have been penally obliged, jurare in verba magiftri, to 
have ſworn to the directions or dictates of the judges : 

but thanks be to God, the late long parliament (though 
filled with penſioners) could not bear ſuch a bold in- 


vaſion of the Englith liberty; but upon the complaint of 


one Sir Hugh Windham, foreman of the ſaid jury, and 
a member of that parliament, the commons brought the 
then Chief Juſtice to their bar, to acknowledge his 


fault, 3 the * ceaſed. 


The truſt and power of grand juries, is, 2 


to be, accoun ted amongſt the greateſt, and of moſt con- 


cern, next to the legiſlative. The juſtice of the whole 
kingdom, in criminal caſes, almoſt wholly depending 


upon their ability and integrity, in the due execution of 


their office. Beſides, the concernments of all com- 


moners, the honour, reputation, eſtates, and lives of all 


the nobility of England, are ſo far ſubmitted to their 


oenſure, that they may bring them into queſtion for 


treaſon, or felony, at their diſcretion ; their verdi& muſt 
be entered upon record, againſt the roms lords, and 
proceſs muſt legally go out againſt them thereupon, to 
impriſon them if they can be taken, or to outlaw them 
as the ftatutes dire&; and if any peer of the realm, 
though innocent, ſhould juftly fear a conſpiracy againſt 


his life, and think fit to withdraw, the direction of the 
ſtatutes, in proceeding to the outlawry, being rightly 


purſued, he could never reverſe the outlawry, as the 


law now ſtands, fave. by pardon, or act of parliament. 
Hence it appears, that in caſe a grand jury ſhould be 


drawn to indict a noble peer unjuſtly, either by means 
of their own n weakneſs, or NO or a blind ſubmiſ- 
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fion to the direction or opinion of judges; one ſuch 
failure of a jury, may occaſion the ruin of any of the 


beſt or greateſt families in England. I mention this 


extent of the grand juries power over all the nobility, 
only to ſhew their joint intereſt and: concern with the 
commons of England in this ancient inſtitution. 


f principal 
ingdom, 


The grand juries are truſted to be t 
means of preſerving the peace of the whole 


by the terror of executing the penal laws againſt of- 
fenders, by their wiſdom, diligence, and faithfulneſs in 
making due inquiries after all breaches of the peace, 


and bringing every one to anſwer for his crime, at the 
peril of his life, limb, and eſtate ; that every man, who. 


lives within the law, may fleep ſecurely in his own 


houſe. | 


- 3 3 to their charge and truſt t to take 


care of bringing capital offenders to pay their lives to 
juſtice and leſſer criminals to other puniſſiments, ac- 
cording to their ſeveral demerits. The courts, or 


judges, or commiſſioners of Oyer and Terminer, and of 


gaol delivery, are. to receive only from the grand in- 

queſt, all capital matters whatſoever, to be put in iſſue- 

tried and judged before them by the petit juries. The 

whole ſtream of juſtice, in ſuch caſes, either runs freely, 
or is ſtopped and diſturbed as the grand inqueſts do 

| their duties, either e and prudently, or ur 
or omit them. 


oe” 1 as one part of their duty! is to indict + affenders, 
| ſo another part is to protect the innocent, in their 


putations, lives and intereſts, from falſe aceuſers and 


malicious conſpirators. They are to ſearch out the 
truth of ſuch informations as come before them, and to 
reject * eee if it be nat W * 


( 32, ) 


and farther, if they have reaſonable ſuſpicion of malice, 
or wicked deſigns againſt any man's life or eſtate, by 

ſuch as offer a bill of indictment, the laws of God, and 
of the kingdom, bind them to uſe all poſſible means to 
diſcover the villainy; and if it appear to them (wherebf 
they are the legal judges) to be a conſpiracy, or mali- 
cious combination againſt the accuſed, they are bound 
by the higheſt obligations upon men and chriſtians, 
not only to reject ſuch a bill of indiament, but to in- 
dict forthwith all the N with their abettors 
and aſſociates. 


Doubtleſs there hath been pride and covetouſneſs, 
_ malice, and defire'of revenge, in all ages, from whence 

have ſprung falſe accuſations and conſpiracies ; but no 
age before us ever hatched ſuch villainies, as our popifh 
faction have contrived againſt our religion, lives, and 
liberties. No Hiftory affords. an example of ſuch for- 


ger ies, perjuries, ſubordinations, and combinations f 


inſamous wretches, as have been lately diſcovered 

. amongſt them, to defame loyal, innocent proteſtants, 
3 and to ſhed their guijtleſs blood in the form and courſe 
bol juſtice, and to make the King's moſt faithful ſubjects 
appear to be the vileſt traitors unto him. In this our 
miſerable ſtate, grand juries are our only ſecurity, in as 
much as our lives cannot be drawn into jeopardy, by all 
the malicious crafts of the devil, unleſs ſuch a number 

of our honeſt countrymen ſhall be fatisfied in the truth 

of the accuſations: For prevention of ſuch plotters of 
wickedneſs as now abound, was that ſtatute made in 
the 42 of Edward III. * in theſe words: To eſchew 
the miſchiefs and damage done to divers of the Com- 
mons by falſe accuſers, which oftentimes have made the 


1 


i See the Statute, 42 Ed. III. 3. 
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accuſations more for revenge and ſingular benefit, than 
for the profit of the king, or for his people; which ac- 
cuſed perſons ſome have been taken, and ſometimes 
cauſed to come before the King's Council by writ, and 
otherwiſe, upon grievous pain, againſt the law: It is 
aſſented and accorded, for the good government of the 
Commons, that no man be put to anſwer without pre- 
ſentment before juſtices, or matter of recon, &. ac- 

_ cording to the old law of the land, and if any thing be 
done to the contrary, it ſhall be void in law,” &c. And 
(faith the ſtatute of 25 Ed. III. 4.) © None ſhall be taken 
by petition, or ſuggeſtion: made to the King or to his 
council, unleſs it be by indictment, or preſentment of 
good and lawful people, of the fame neighbourhood 
where ſuch deeds be done,” &c. That! is to rae yo a 


grapd Jurys 


| All our men are n wy Jaw! truſted to the _ 
00 our grand inqueſts, that none may be put to anſwer 
for their lives, unleſs they indict them. If a canſtleſs 
indictment of any man ſhould carelefsly paſs from 
them, his guiltleſs blood, or what prejudice ſoever the 
accuſed ſhould thereby ſuffer, mutt reſt upon them, who 
by breach of their truſt were the occaſions of it; their 


fault cannot be excuſed by the proſecution of an at- 


torney, or ſolicitor general, or any other accuſer, if it 
were in their power to be more truly informed in the 
caſe. reer . not an evil, when "= n 
e to it. | 
Now to oblige theſe juries to the more le 
Wii care, to indi& all that ſhall appear to them cri- 
minals, and to fave every innocent, if it may be, from 
unjuſt vexation and danger, by malice and conipiracy, 
our anceſtors appointed an oath to be impoſed upon 
them, which cannot be altered, except by act of parlia- 
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ment ; therefore every grand jury man is ſworn, as the 
en in the words following, viz. 


5 15 4 « You ſhall ar inquire, and 1 profent- | 
2 make of all ſuch articles, matters, and things as 
ſhall be given you in charge, And of all other matters 


and things as ſhall come to your own knowledge touch - 


ing this preſent ſervice. The King's council, your 
fellows, and your own, you ſhall keep ſecret. You 


mall preſent no perſon for hatred or malice; neither 


ſhall you leave any one unpreſented for favour, or af- 


| feQtion, for love or gain, or any hopes thereof: but in 


all things you ſhall preſent the truth, the whole truth, 
and nothing but the truth, to the beſt of your know- 


| ledge. So help you God.” The tenor of the oath is 


plain, ſaying in theſe words, All ſuch matters and 


things as ſhall be given you in charge. But whanſo- 


ever a general commiſſion of Oyer and Terminer is 
iſſued, all capital offences are always the principal 
matters given in charge to the grand jury, which is 

enough for the preſent diſcourſe on their duty: hence 
then it evidently appears, that every grand jury is 
bound to enquire diligently after the truth of every 
thing, for which they ſhall indi& or preſent any man. 
They are not only bound by the eternal law of loving 

their neighbour, to be as tender of the life and good 


name of every man, as of their own, and therefore to 
take heed to the truth in accufing or indicting any 


man, but their expreſs oath binds them to be diligent 
in their enquiries that is, to receive no ſuggeſtion of 
any erime for truth, without examining. all the eircum- 

ſtances about it, that fall within their knowledge ; they 
.,ought to conſider the firſt informers, and enquire as 


far as they can into their aims and pretences in their 
proſecutions ;. if revenge or gain ſhould appear to be 
their ends, there ought to be the greater ſuſpicion of 


( 3s ) 


che truth of their accuſations; the law intending a 
indictments to be for the benefit of the king and his 
people, as appears by the ſtatute of 42 E. III. 3. Next 
the jury are bound to enquire into the matters them- 
ſelves, whereof any man is accuſed, as to the time, 
place, and all other circumſtances of the fact alledged. | 
There have been falſe informers, that have ſuggeſted 
things impoſſible ; for inſtance, That thirty thouſand 
men in arms were kept in readineſs for an exploit; ina 
ſecret place, as if they could have been hid in a cha- 
ber, or a cabinet. The jury ought alſo to enquireafter 
the witneſſes, their condition and quality, their fame 
and reputation, their means of ſubſiſtence, and the oc- 
cafion whereby the facts whereof they bear witneſs 
came to their knowledge. Sometimes perſons of de- 
bauched lives, and low condition, have depoſed dif- 
- courſes, and treaſonable councils againſt perſons of ho- 
nour and virtue, ſo unlikely to come to their knowledge, 
if fuch things had been, that their pretence of being 
privy to them, was a ſtrong evidence that their whole 
ſtory was falſe and feigned, It is alſo agreeable unto 
our ancient law and practice, and of great conſequence 
in caſes of treaſon or felony, that the jury enquire after 
the time when firſt the matters depoſed came to the 
witneſſes knowledge, and whether they purſued the di- 
rections of the law in the immediate diſcovery and 
purſuit of the traitbr or felon, by hue and cry, or other- 
wiſe, or how long they concealed the ſame; their teF- 
timony being of little or no value, if they have made 
thimaſelves ages kers 8 the crime wins their e 


| | Neither may the jury „nen ottlit' to e 
concerning the parties accuſed, of their quality, repu- 

tation, and the manner of their converſution, with 

many other circumſtances; from whence they may be 
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greatly "MW to make right inferences of the falſhood 
or truth of the crimes whereof any man ſhall be ac- 
cuſed. - The Jury ought to be ignorant of nothing 
whereof they can enquire, or be_informed, that may in 
their underſtandings enable them to make a true pre- 
ſentment or indictment of the matters before them. 


Bartz When a grand jury is ſworn to enquire dlligently 
after all treaſons, &c. tis natural and neceſſary to their 


bduſineſs, to think of whom they ſhould enquire; and 


tis plainly and eafily reſolved, that they ought to en- 
quire of every man that can or will inform them; and 
if any kind of treaſon be ſuggeſted to them, to have 
been done by any man, or number of men, their duty 
is the ſame in that particular, as it was in the general; 
that is, to ſeek diligently to find the truth. Tis cer- 
tainly inconſiſtent with their oaths, to ſhut their ears 
againſt. any lawful man, that can tell them any thing 


relating unto a crime in queſtion before them ; no man 
will believe, nor can they themſelves think, that they 
deſire to find and preſent the truth of a fact, if they 
-ſhall refuſe to hear any man, who ſhall pretend ſuch 
knowledge of it, or ſuch material circumſtances, as 
-may be uſeful to diſcover it ; whether that which ſhall 
be faid by the pretenders, will anſwer the juries expec - 

. (tations, muſt reſt in their judgments, when they have 
heard them. It ſeems therefore from the words of the 
oath, that there is no bound or limit ſet, ſave their own 
underſtanding or conſcience, to reſtrain them to any 
number or ſort of perſons of whom they are bound to 


enquire; they ought firſt and principally to enquire of 


one another mutually, what knowledge each of them 
bath of any matters in queſtion before them; the law 
preſumes, that ſome at leaſt of ſo many ſufficient men 
of a county, muſt know or have heard of all notable 
things done there againſt the public peace ; for that 


(..). 


S the juries are, by the law, to be of the nei wh 
hood to the place where the crimes are committed. It 
the parties; and the facts whereof they are accuſed, be 
known to the juries, or any of them, their own know- 
ledge will ſupply the room of many witneſſes. Next, 
they ought to enquire of all ſuch witneſſes as the pro- 
ſecutors will produce againſt the accuſed ; they are 
bound to examine all fully and prudently to the beſt 
of their ſkill; every juryman ought to aſk ſuch queſ. 
tions, (by the foreman at leaſt) as he thinks neceffary 
to reſolve any doubt that may ariſe in him, either 
about the fact, or the witneſſes, or otherwiſe ; if the 
jury be then doubtful, they ought to receive all ſuch fur- 
ther teſtimony as ſhall be offered them, and to ſend for 
ſuch as any of them do think eng, to give teſtimony in 
the ene depending. 


If it be aſked how, or in what manner, the juries 
ſhall enquire, the anſwer is ready, according to the beſt 
of their underſtandings. They only, not the judges, 
are ſworn to ſearch diligently to find out all treaſons, 
&c. within their charge, and they muſt and ought to 
uſe their own diſcretion in the way and manner of 
their enquiry. No directions can legally be impoſed | 
upon them by any court or judges; an honeſt jury will 
thankfully accept good advice from judges, as their a- 
fiſtants; but they are bound by their oaths to preſent - 
the truth, the whole truth, and nothing but the truth, 
to the beſt of their own, not the judges, knowledge, 
Neither can they, without breach of that oath, reſign 
their conſciences, or blindly ſubmit to the dictates of 
- Others; and therefore ought to receive, or Wd ſuch 
ds as 2 80 Judge them my or r bad. 
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If the jury ſuſpect a combination. of witneſſes 
againſt any man's life, (which perhaps the judges do 
not diſcern) and think it needful to examine them pri- 
vately and ſeparately, the diſcretion of the juries in ſuch 
a caſe, is their only, beſt, and lawful guide; though the 
example of all ages and countries, in examining ſuſ- 
pected witneſſes privately and „ 0 be a 
good 1 to hem. | | 


| Nothing « can be more. plain and expreſs, than the 
words of the oath are to this purpoſe. ' The jurors need 
not ſearch the law books, nor tumble over heaps of old 


records for the explanation of them. Our greateſt 


lawyers may. from hence learn more certainly our an- 


cient law in this caſe, than from all the books in their 
ſtudies. The language wherein. the oath is penned, is 


known and underſtood by every man, and the words in 
it have the ſame fignification, as they have whereſoever 


elſe they are uſed. The judges (without aſſuming to 


themſelves a legiſlative power) cannot put a new. ſenſe 
upon them, other than according to their genuine, 
common meaning. They cannot magiſterially impoſe 
their opinions upon the jury, and make them forſake 
the dire& words of their oath, to purſue their gloſles, 
The grand inqueſt are bound to obſerve alike ſtrictly 
every part of their oath, and to uſe all juſt and proper 
ways which may enable them fully to perform it; other- 
wiſe it were to ſay, that after men had ſworn to inquire 
diligently after the truth, according to the beſt of their 
knowledge, they were bound to forſake all the natural 

and proper means which their underſtandings ſuggeſt 
for the diſcovery of it, if it t be eee. by the 


1 


Aa! therefore, if they are Jealous of a coinbination of 


the witneſſes, or that corruption and ſubordination hath 


(39 ) 


| — made uſe of; \they cannot be reftrained from aſk- 
ing all ſuch queſtions as may conduce to the ſifting out 
of the truth, nor from examining the witneſſes pri- 
vately and ſeparately ; leſt (as Forteſcue “ fays) The 


ſaying of one ſhould provoke or inſtruct others to _— | 
the like, 


Nor are the jury tied up to enquire only of ſuch 
crimes as the judges ſhall think fit to give them directly 
in charge, much leſs of ſuch bills only as ſhall be of- 
fered to them; but their enquiry ought to extend to 
All other matters and things which ſhall come to 
their knowledge, touching the preſent ſervice.” If 
they have ground to ſaſpe& that any accuſation before 
them proceeds from a'conſpiracy, they are obliged by 

their oaths to turn the inquiry that way, and if they 
find cauſe, not only to reje& the bills offered upon ſuch 
_ teſtimonies, but to indict ſuch witneſſes, and all the 
abettors of their ye” | 


They are carefully to examine what ſort of men 
the witneſſes are; for tis a rule in all laws, that #urpes 
a tribunalibus arcentur, vile perſons ought to be rejected 
by courts of juſtice. Such witneſſes would deſtroy juſ- 
tice inſtead of promoting it; and the grand jury are 

to take care of admitting ſuch. They may and ought, 
if they have no certain knowledge of them, to aſk the 
witneſſes themſelves of their condition, and way of 
living, and all other queſtions which may beſt inform 
them what ſort of men they are. Tis true, it may be 
lawful for the witneſſes, in many caſes, to refuſe to 
give. anſwer to ſome demands which the jury may 
— as where it would be to accuſe themſelves of 


. Fort. D. Laud. Leg. Ang. cap. 26. 
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erimes; but yet that very refuſal, or aiding to ans 


direct anſwers, may be of great uſe to the jury, whoſe 
only buſineſs is-to find out the truth ; and who will be 
in a good meaſure enabled to judge of the credit of 
ſuch witneſſes, as dare not clear themſelves of crimes 
which common fame, or the knowledge of ſome of the 
grand inqueſt has charged them * e 


If the witneſs which come before the GC} jury 
upon an indictment for treaſon, ſhould diſcover upon 
their examination, that they concealed it a long time 
without juſt impediment ; the preſumption of the law 


will be ſtrong againſt them, that no ſenſe of Ny or 


of their uy brought them at laſt to reveal it. 

It appears by Bracton, that ancient writer of our 
laws *, that in caſes of treaſon, the juries were, in his 
days, adviſcd (as now they ought) to be ſo ſevere in 
their inquiry within what time the witneſſes diſco- 


vered the treaſon after it came to their knowledge, that 


ifit were not evident that they revealed it with as much 


expedition as was well poſſible for them, they were not 


by law to be heard as witneſſes ; it was ſcarce permitted 
them, ſaith he, to look back in their going, ſuch ought 
to be their ſpeed to make known the treaſon. Or if in 


any caſethey beotherwiſe openly flagitious, though they 
- be not legally infamons, or if they are men of deſperate 


fortunes, ſo that. the temptation of want is manifeſtly 
ſtrong upon them, and the reſtraint of conſcience ean 
be ſuppoſed to be little or none at all; whatever they 


- 


— — 
* 


— 


Brac. L 3. C. 3. Non morari debet, &c. nec debet ad aliqua 
negotia, quamvis urgentiſſima, ſe converteie, quia. vix pei mittitur ei 
quod retro aſpiciat, &c. Si poſt intervallum accuſare e 

erit de j juc ee. bs | _ 


( 8) 


f, is, at leaſt, to be heard with extraordinary caution- 
if not totally rejected. In Scotland &, ſuch a degree of 
poverty, that a witneſs cannot dd himſelf to be 
worth ten pounds, is ſufficient to lay him aſide wholly 
in theſe high concernments of criminal caſes. And in 
ſome other kingdoms, to be a looſe liver, is an objection 
of the ſame force againſt any produced for witneſſes, 


And, 3 diſcovery of the truth of 27 
fact in queſtion, the credit of the witneſſes, and the 
value of the teſtimonies ; it is the duty of the grand 
inqueſt to be well informed concerning the parties in- 
dicted ; of their uſual refidence, their eſtates and man- 
ner of living their companions and friends, with whom 
they are accuſtomed to converſe, ſuch knowledge being : 
neceſſary to form a good judgment upon moſt accu- 
ſations; but moſt of all in ſuſpicions or indictments of 
ſecret treaſons, or treaſonable words, where the accu- 
ſers can be of no credit, if it be altogether incredible | 


that ſuch things as they teſtify ſhould come to their 
knowledge. 


Sometimes the 006 of the accuſed perſon may | 
ſet him at ſuch a diſtance from 'the witneſſes, that he 
cannot be ſuppoſed: to have conyerſed with them fami- 
liarly, if his wiſdom and conduct has been always, ſuch 
that it is not credible he would truſt men ſo inconfide- 
rable, or meer ſtrangers to him, and ſuch as are wholly 


| incapable to aſſiſt * TED. which Dey pretend to 
diſcover. | 2 


* 
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| Can the grand 1856 believe ſuch . to 
be of any value : a 125 can FRF ayoid ſuſpecting malice, 
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_ S. G. Mackenzy, Crim, Law, lib. 26. 3. 


(4 ) 


combination, and Aubordination 3 in ſuch a Ge! 2 or, 4 
they ſhew themſelves to be juſt, and conſcientious in 
their duty, if they do not ſuſpend their verdi& until 
further inquiry, and write ignoramus upon the bill? 


Tt is undoubtedly law which we find reported in 
Stiles*, That“ though there be witneſſes that prove the 
bil}, yet the grand inqueſt bs not bound tofind it, if” 
* ſee cauſe to the contrary.” 


Now to make their i inquiry more Penn and 
| e e to the execution of juſtice, they are en- 
joined by their oath to keep fecret : the King's coun- 
ſel, their fellows, and their own.” Perhaps tis not ſab- 
ficiently underſtood or confidered, what duty is en- 
joined to every inan of a grand inqueſt by this clauſe of 
their oath, being ſeldom, if ever, explained to them i in 
the general charge of the judges at ſeſſions or aſſizes. 
But it is neceffary that they ſhould apprehend what 
counſel of the King is truſted with them. Certainly 
there is, or ought to be, much more of it communi- 
cated to them, than is commonly thought, and in things 
of the greateſt conſequence. To them ought to be 
committed, in the ſeveral counties where any profe- 
cutions are begun, the firſt informations and ſuſpicions 
ef all treaſons, murders, felonies, conſpiracies, and 
other crimes, which may ſubvert the government, en- 
danger, or hurt the king, or deſtroy the lives or eftates 
of the innocent people, or any way diſquiet or diſturb 
the common peace. Our law intends the councils of 
the king to be continually. upon. the protection and 
ſecurity of the people, and prevention of all their mi. 
chiefs and err ind wicked, YI and i injurious 


9 2 


7 IM Stiles Repor. 11. | 


* 


(8) : 


men. And in * thereunto to be adviſing how to 
righthis wronged ſubjects in general, if the public ſafety 
be hazarded by treaſons of any kind; or their relations 


| ſnatched from them by murderers, or any way deſtroyed 


by malicious confpirators in form of law ; or their 

eſtates taken away by robbery and thieves, or the peace 
broken. And for theſe ends to bring to exemplary py- 
tice all offenders, to deter others from the like wicked- 


neſs. And until theſe counſels of the King come to 
the grand jury, he can bring no ſuch criminals to judg- | 


ment, 'or to anſwer to the accuſations and ſug 


againſt them. Hence it becomes unavoidably neceſſary | 


to reveal to the grand juries, all that hath been diſco- 


vered to the king, or any of his miniſters, judges, or ju 


tices, concerning any treaſons or other offences, whereof 


any man is accuſed. And where ſuſpicion hath cauſed | 


any to be impriſoned, all the grounds of their ſuſpicions 
ought be opened, concerning the principals and the ac- 


|  eefſaries, as well before as after the fact, all the circum- 
ſtances and preſumptions that may induce a belief of 


their guilt, and all notices whatſoever, which may ena- 

ble the jury to make a more exact and effeQual inquiry, 
and to preſent the whole truth. They themſelves will 
not only be offenders againſt God by reaſon of their 


oath, but ſubject to legal puniſhments, if they know- 


ingly conceal any criminals, and leave them unpre- 
 fented ; and none can be innocent, who ſhall conceal 


from them any thing that ray Br any NE TR in | 


their my.” 


The firſt notices of crimes, | or Calpicions of the cri- . 
minals, by whomſoever brought in, and the intentions 


of ſearching them out, and proſecuting them legally, 


are called the King's counſel, becauſe the principal care 


of executing juſtice is entruſted to him, and they are 


to be profecyted at his ſuit, and! in a his name; wy — | 
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; « 44 ) | | 
en are called pleas of the crown. Er rom hence 
may be eaſily concluded, that the King's counſel, which 
by the oath of the grand inqueſt is to be kept ſecret, in- 
cludeth all the perſons offered to them to be indicted, and 
all the matters brought in evidence before them, all 
circumſtances whatſoever whereof they are informed, 


which may any way. conduce to the diſcovery of of- 
fences ; all intimations given them of abettors and en- 


| couragers of treaſons, felonies, or perjuries and conſpi- 


racies, or of the receivers, harbourers, nouriſhers, and 


concealers of fuch criminals, 


my 


' Likewiſe the oath which « enjoins the a af 
their fellows, and their own to be kept, implies that 
they ſhall not reveal any of their perſonal knowledge 
concerning offences or offenders, nor their intentions to - 
indi any man thereupon ; nor any of the propoſals and 
advices amongſt them of ways to inquire into the truth 
of any matter before them, either about the crimes 
themſelves, or the accuſers and witneſſes, o1 the party 
accuſed, nor the debates thereupon amongſt themſelves, 
nor the diverſity of opinions in any caſe before them. 


_ Certainly this duty of ſecrecy. concerning the 
King's counſel, was impoſed upon the grand inqueſt 
with great reaſon, in order to the public good. It was 


intended that they ſhould have all the adyantages which 


the ſeveral caſes will afford, to make effeQual inquiries 
after criminals, to offer them to juſtice. If packs of 
thieves, private murderers, ſecret traitors, or con ſpi- 
rators and ſuborners, can get intelligence of all that is 
known of their villainies, all the parties concerned 
may conſult together, how to hide their crimes, and 
prevent ſuch further inquiries as can be made after 
them; they may form ſham ſtories by agreement, that 
may bare appearance of truth, tg miſlead and delude 


(4 ) : 


; the 2 5 in | their examination, 495 avoid contradiaing, 

each other, they may remove or conceal all ſach things 
as might occaſion a fuller diſcovery of their crimes, or 

become circumſtantial eyidences againſt any of their 
aſſociates, if one or more of them be known or. raken, 
or is to be indicted. There hath been confederates i in 
high crimes, who have ſecured themſelves from the 
juſtice done upon ſome of their companions, by their 
confident appearance and denial of the fact, having been 
emboldened therein from their knowledge of all the 
grounds of ſuſpicion, and all the witneſſes examined 
about them, and the matter of their teſtimonies. Tis 
too well known what helps of diſcovering the whole 
828 plot were loſt through the want of keeping ſe- 
et the King's counſel therein, before the matter was 
brought either to the parliament, or to any grand in- 
_ queſt: and thereby they were diſabled for the effectual 
execution of their offices, and could never ſearch into 
the bowels of that dangerous treaſon in any county. 
But. our law having placed this great truſt of inquiry 
in the prudence and faithfulneſs of the grand inqueſt, 
was careful that they might not diſable themſelves for 
their own truſt, by the indiſeretion or worſe fault of 
any of their own number, in e the W 
cones or their own. | 


And as it was e 8 to * 95 
thane all reaſonable helps for their bringing to light 
the, hidden miſchiefs that might diſturb the common 
pence, ſo it was neceflary to prevent the flight of &ri- 
minals; if the evidence againſt one that is accuſed 
ſhould be publickly known, whether it ſhould be ſuf- 
ficient for an indictment of him, and how far it extends 
to others, his confederates and accomplices might eaſily 


0 


have notice of their danger, and take opportunity to 
—_— ow coun] | 


i Vet the reaſon will be ill x more manifelt for 

keeping ſecret the accuſations and the evidence by the 
grand inqueſt, if it be well confidered, how uſeful and 
neceſſary it is for diſcovering truth in the examinations 
of witneſſes in many, if not in moſt, caſes that may 
| come befote them; when if by this privacy witneſles 
may be examined in ſuch manner and order, as pru- 
dence and occaſion direct; and no one of them be ſuf- 
ſered to know who hath been examined before him, 
nor what queſtions have been aſked him, nor what an- 
ſwers he bath given, it may probably be found out whe- 
ther a witneſs hath been biaſſed in his teſtimony by 
malice or revenge, or the fear or favour of men in 
power, or the love or hopes of lucre and gain in preſent 
or future, or 1 of impunity for ſome enormous 
crime. | ; 


4 | 
The cane of truth in a nen may appear 
by the natural plainneſs, eafineſs, and direQneſs of his 
_ anſwers to whatever is propounded to him, by the 
equality of his temper, and ſuitableneſs of his anſwers 
to queſtions of ſeveral kinds, and perhaps to ſome that 
may be aſked for trial ſake only of his uprightneſs in 
other matters. And the falſeneſs, malice or ill defign 
of another, may be juſtly ſuſpected from his ſtudiouſ- 
neſs and difficulty in anſwering, his artifice and cun- 
ning in what he relates, not agreeable to his way of 
breeding and parts, his reſerved, indirect, and evaſive 
replies to eaſy queſtions, his pretences of doubtfulneſs 
and want of remembring things of ſuch ſhort dates, or 
ach notoriety, that tis not credible he could be i igno- 
rant or forgetful of them. In this manner the truth 
may W to the ſatisfaQtion < of the you con- 
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8 by che very demeanour of the witnetles i in 

their private examinations, inaſmuch as the greateſt 

_ certainty doth often ariſe from the careful obſervation 

and comparing of ſuch minute matters, of which a 

diſtinct account is not poſſible to be given to a court: 
and for that reaſon, among others, the juries are made 
the only abſolute judges of their evidence. 


Let further, their private examinations may diſ- 
cover truth out of ſome diſagreement of the witneſſes, 
when ſeparately interrogated ; and every of the grand 
inqueſt aſk them queſtions, for his own ſatisfaction, 
about the matters which haye come to his particular 
| knowledge, and this freely, without awe or controul of 
judges, or diſtruſt of his own parts, or fear to wag 
checked for aſking e en. 8 nlp. 


| Conſpiracies 8 the low of the intiogent; es a 
form of juſtice, have been frequently detected, by ſuch 
ſecret and ſeparate examination of witneſſes. The 
ſtory of Suſanna is famous; that two of their elders and 
judges of great credit and authority, teſtified in the 
open aſſembly, a malicious invention againſt her, with 
all the ſolemnity uſed in capital caſes, and ſentences of 
death paſſed upon her, and was ready to be executed, 
had not wiſe Daniel cried out in her behalf, “ Are ye 
ſach fools, O Iſraelites, that without examination or 
knowledge of the truth *,. ye have condemned a 
daughter of Iſrael ? Neun, ſaid he, again to judg- 
ment, and put theſe two one far from another, and 
will examine them.” And being aſked ſeparately, 


2 Aa that the 8 given in the aſſembly ak fepa- | 
rating the witneſſes, and trying the truth hy .circuraſtances, was 
Fe, 4 no examination or knowledge af he truth, 
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(though in public the teſtimony having 1 ſo given 


| before) concerning the place of the fact then in queſ- 
tion, they had not agreed upon that circumſtance as 


they bad upon their ſtory, and ſo their falſhood became 
manifeſt ; one ſaying the adultery was committed nn- 
der a lentiſh tree, and the other, it was under a prime 
free; and upon that conviction of the falſe witneſſes, 
the whole aſſembly cried with a loud voice, and praiſed 


God. Theſe falſe witneſſes were put to death as ; Geir 
: Jaw e 7, nr a2 


X Jo 
1 * Ls 


We have alſo a ts ines of the uſefulneſs * 
"i and ſeparate: examinations, in the caſe of the 
Jord Howard, againſt whom the Attorney General pro- 
ſecuted an accuſation of treaſon, the laft midſummer 
term; before the grand inqueſt for Middleſex. Mrs. 


 Fitz-Harris, and Tereſa Peacock her maid; ſwore words 


of treaſon againſt him poſitively, and agreed in every 
point whilſt they were together ; but, by the prudence . 
of the inqueſt, being put aſunder, and the miſtreſs | 


aſked how her maid came to be admitted to the know- 


ledge of ſuch matters, the had an evaſion ready, pre- 
tending her maid to have craftily hearkened behind a 
wainſcot door, and ſo heard the treaſon. ' But the 


maid, not ſuſpecting what her miſtreſs had ſaid, con- 
tinued her firſt ftory, that ſhe heard the treaſon from 
the lord Howard himſelf; and was as much truſted by 


Him as her miſtreſs, By this circumſtance, the choc 


and perjury (which Mrs Fitz- Harris bath ſince acknow- 


ledged) was diſcovered, and the ſnare for the life of 
the injured lord was . as is waere Wy 


e Drona | 5 


Witneſſes may come GR, and | tell plaufble 3 


ſtories in open court, if they know from the proſecutor 
0 what they muſt anſwer ] and have agreed and ze 


(<<) 


quainted each other with the. tales they will tel and 
have reſolved to be careful, that all their anſwers to - 
craſs interrogatories, may be conformable to their firſt 

ſtories. And if theſe relate only to words ſpoken at ſe- 
veral times in private to diſtin witneſſes, in ſuch a 
caſe, evidence, if given in open court, may ſeem to be 
very ſtrong againſt the perſon accuſed, though there be 


a nothing, of truth in it. But if ſuch witneſſes were pri- 


vately and ſepatately examined by the grand inqueſt, 
as the law requires, and were to anſwer only ſuch-queſ- 
tions as they thought fit, and 1 in ſuch order as was beſt 
in their judgments, and moſt natural to find out the 
truth of the accuſation, ſo that the witneſſes could not 
gueſs what they ſhould be aſked firſt, or laſt, nor one 

conjecture What the other had. ſaid (which they are 


certain of when they know beforehand what the pro- 
ſecutor will aſk in court of every of them, and hat 
they have reſolved to anſwer) if the inqueſt ſhould put 


them out of their road, and then. compare all their ſe- 
veral anſwers together, they might poſſibly diſcern 
marks enough of falſhood, to thew. that their teſtimo- 
nies ought. not to * fs UPON wherg. * is in 
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| Ritution of ſecrecy may be diſcerned in reſpect to the 
_ diſcoyery of truth, and the protection of the innocent 


from malicious combinations and perjuries. Vet the | 
ſame ſecrecy of the king's council is no leſs neceſſary 


to reſerve the guilty for puniſhment; when the /evi- | 
dence againſt any party accuſed i is not manifeſt and full, 


it may be kept without prejudice. under ſecrecy until 


Further enquiry; and if ſufficient-proof can afterwards 


"84 


be made of the offence, an indictment may be found by 


a grand inqueſt, and the party brought to anſwer it. 
But when the examinations are in open . or * | 


( 50 ) 
king's councils any other way diyulged, and the evi- 


" dence is weak and leſs than the law requires, it is not 


probable that it will be more or ftronger, and ſhould an 
indictment be found, and the party tried by a petit jury, 
whilf the evidence is not full, they muſt and ought to 
acquit him, and then the further proſecution for the 
fame offence is for ever barred, though his guilt ſhould 
Urn be manifeſt, and confeſſed by bimſelf. 8 


* 


From hence may 8 be vat, that ſe- 


crecy in the examinations and enquiries of grand juries 
zs in all reſpe&s for the intereſt and advantage of the 
| king. If he be concerned to have ſecret treaſons, felo- 


nies, and all other enormities brought to light, and that 
none of the offenders ſhould eſcape juſtice; if the gain 


of their forfeitures be thought his intereſt (which God 
- forbid) then the firſt notices of all dangerous crimes, 
and wicked confederacies ought to be ſecretly and pru- 


dently purſued and ſearched into by the grand inqueſt. 5 


* 


The accuſers and witneſſes ought not to publiſh in a 


court before a multitude what they pretend to know in. 
ſuch caſes, until the diſcretion gf fo many honeſt men ; 
of the neighbourhood, hath firſt determined whether 
their teſtimony will amount to ſo good and full evi- ® 


dence that it may be made public with ſafety to the 
king and people in order to juſtice. Elfe they are 

"obliged by oath to lock up in their own breaſts all the 
circuniftances and preſumptions of crimes, until they, 
or ſuch as ſhall ſucceed in the ſame truft, ſhall have diſ- 


covered, as they believe, evidence enough to convict the 


aceuſed, and then, and not before, they are to accuſe 


the party upon record, by finding the bills, as it is uſu- 


ally called. But when bills are offered without ſatis- 


factory evidence, and they neither know nor can learn 
uny more, they ought, for the king's ſake, to indorſe 


Enoramus upon them, leaſt his honour and juſtice be 


) 


Kained, by cauſing or permitting ſuch proſecution of 
his people in his own name, and at his ſuit, as ſhall ap- 
* pear upon their trial and acquital to have been frivo- 

lous, or elſe malicious e upon N and 12 — 


-If it ſhould be ſaid, that tact ut * 
are for this oath of ſecrecy ; yet it cannot deprive the 
king of the benefit of having the evidence made public, 
if he defires it, and that the grand jury do not break 
their oaths when the king or the proſecutor for him 
will have it ſo. It is not hard to ſhew that ſuch noti- 


ons have no foundation in law or reaſon, and ſeem to 


come from men who have not well ſtudied the firſt 
principles of the Engliſh government or of true POP. 


Whoſoever hath learnt that the kings of England 
were ordained for the good government of the kingdom 
in the execution of the laws, muſt needs know, that 
the king cannot lawfully ſeek any other benefit in ju- 
dicial proceedings, than that common right and juſtice 
be done to the people according to their laws and cuſ- 
toms. Their ſafety and proſperity are to be the objects 
of his continual care and ftudy, that being higheſt con- 
cern. The greatneſs and honour of a prince confiſts 
in the virtue, multitude, wealth and proweſs of his 
people; and his greateſt glory is, by the excellence of 
His government ſo to have encouraged virtue and piety, 
that few or no criminals are to be found in his domi- 
nions. Thoſe who have made this their principal aim, 
have | in ſome places ſo well ſucceeded, ago introduce 
ſuch a diſcipline and rectitude of manners, as rendered 
every man a law unto himſelf. As it is reported in the 


& . hiſtory of Peru v, that though the laws were ſo ſevere : 


. A. 
* 
— 


, de la Veg. Hill, de Jos Inas. 
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: is to make very finall crimes capital, yet it often fell 


out, that not one man was 'put to death e i 


| n 2 = aun paphd that vaſt empire. 


| "The king's only bepefits] in finding out and _ 
ing offenders by courts of juſtice are_the preſervation 
and ſupport e Als government, the protection of the 
innocent, revenging their wrongs, and preventing fur- 
ther miſchiefs by the terrors of exemplary puniſhments, 


A Kis 3 is the bead of juſtice. in the eſteem of 


our 2 and the whole kingdom is to expect right to 
be done them in his ſeveral courts, inſtituted by law for 
that purpoſe. Therefore, wits iffue out in his name 
in all caſes where relief is ſought by the ſubjetts : and 
the wrongs done to the lives or limbs of the people, are 
aid to be done againſt the peace of the king, his crown 
and dignity, reckoning it a -diſhonour to him and his 


government, that ſubjects ſhould not, whilſt they live 


within the law, enjoy peace and ſecurity. It ought to 


be taken for a ſcandal upon the king, when he is re- 


preſented in a court of juſtice as if he were partially 


concerned, or rather inclined to defire, that a party ac- 
cuſed ſhould be found guilty, than that he ſhould be 


declared innocent, if he be ſo in truth. Doubtleſs, the 
king ought to wiſh in all enquiries made after treaſons, 
' felonies, &c. that there were none to be found in his 
Kingdom; and that whoſoever. is accuſed, might be 


able to anſwer ſo well and truly for himſelf, as to.ſhew 


the accuſatign to be erroneous or falſe, and to be ac- 
quitted of it. Something of this appears in the com- 
mon cuſtom of England, that the clerks of the king's 
_ courts of juſtice, when any man hath pleaded not guilty 
to an indictment, prays forthwith that God would ſend 
bim a you W < 


”, 
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The deſtruction « every criminal is. a loſs to 


prince, and ought to be grievous to him; in the com- 
mon regard of humanity, and the more particular rela- 


tion of his office, and the name of fathe The king's 
intereſt and honour is more concerned in the protection 
of the innocent, than in the puniſhment of the guilty. 


This maxim can never run them into Exceſles ; 3 for it 
- hath ever been looked upon as a mark of great wiſdom 


nd virtue in ſome princes and ſtates, upon ſeveral oc- 
caſions, to deſtroy all evidences againſt delinquents; and 
nothing is more uſual than to compoſe the moſt dan- 
gerous diſtempers of nations by acts of general amneſty, 
which were utterly unjuſt, if it were as great a crime 
to ſuffer the guilty to eſcape, as to deftroy the innocent. 
We do not only find thoſe princes repreſented in hiſ- 
tory under odious characters, who have baſely murdered 
the innocent, but ſuch as by their ſpies and informers 
were too inquiſitive after the guilty ; whereas none 
were ever blamed for clemency, or for being too gentle 
interpreters of the laws. Tho. Trajan was an excellent. 


| prince, endowed with all heroical virtues, yet the moſt - 


eloquent writers, and his beſt friends, found nothing 
more to be praiſed in his government, than, that in his 


time all men might think what they pleaſed, and every 


man ſpeak what he thought“; and he had no better 


way of diſtinguiſhing himſelf from his wicked prede- 


ceffors, than by hanging up the ſpies and informers, 
whom they had employed for the diſcovery of crimes. 
But if the puniſhment of offenders were as univerſally 
neceſſary as the protection of the innocent, he were as 


much to be abhorred as Nero; and thi} clemency, 9 
Which is fo highly raid were to be looked upon aa 


* Tacit. lib. 1. Hiſt, 
E 


es whic 
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the St of vices, and thoſe who have hitherto been 
taken for the beſt of princes, were dee as deteſ- 
table : as the worſt. 


preſervation of the innocent, and for their ſakes only 
are puniſhments infſicted; that thoſe of our own 
country do. ſolely regard his was well underſtood by 
Forteſcne * who faith, © Indeed I could rather wiſh 

twenty evil doers to eſcape death through pity, than 
one man to be unjuſtly condemned. Such blood hath 
tried to heaven for vengeance againſt families and king- 


0 3 all human laws were RS for the 15 


doms, and their utter deſtruction hath enſued. If a2 | 


criminal ſhould be acquitted by too great lenity, cau- 
tion, or otherwiſe, he may be reſerved for future juſ- 
ice from man or God, if he doth not repent ; but tis 
impoſſible that ſatisfaction or reparation ſhould be 
made for innocent blood od in the forms of juſtice. 


Without all queſtion, the king' s only juſt intereſt ; 
7 in the evidence given againſt the party accuſed, and in 
the manner of taking it, is to have the truth made mani- 


feſt, that juſtice may thereupon be done impartially. And 


if accuſations may be firſt examined in ſecret more ſtrict - 
ly and exactly, to prevent fraud and perjury, than is poſ- 
. Gble to be done in open court, as hath before appeared, 
then tis for the king's benefit to have it ſo. And no- 
© thing done in, or by a court, about the trial of the ac- 
. cuſed, is for the king, in the ſenſe of the law, unleſs it 
ſome way conduce to juſtice in the caſe. The witneſ- 
x the proſecutor brings, are no further for the 
king, than they tell the truth, and the whole truth, im- 
partially; and by whomſoever any others may be called, 


* Fort. de Laud. Leg. Ang. ch. 27. 
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upon the i inquiry, or the trial to be examined, if they 
fincerely deliver the truth of the matters in queſtion, 
they are therein the king's witneſſes, though the ac- 
cuſed be acquitted by reafon of their teſtimonies. If 
ſuch as are offered by the attorney general, to prove 
treaſon againſt any man, ſhall be found to ſwear falſly, 
maliciouſly, or for reward, or promiſes, though they de- 
poſe poſitively facts of treaſon againſt the accuſed, yet 
they are truly and properly witneſſes againſt the king, 
by endeavouring to prevent juſtice and deſtroy his ſub- 
jects. Their malice and villainy being confeſſed or 
proved, the king's attorney ought (ex officio) to proſe - 
cute them in the king's name, and at his ſuit, for their 
offences againſt him in ſuch depoſitions pretended to 
have been for him; and the legal form of the indiQ- 
ment ought to be "for their ſwearing falſly and malici- 
ouſly againſt the peace of the king, his crown and dig- 
nity. The proſecutors themſelves, notwithſtanding ' 
their big words, and aſſuming to themſelves to be for 
the king, if their proſecution ſhall be proved to be ma- 
licious, or by conſpiracy againſt the life or fortune of 
the accuſed, they are therein againſt the king, and 
_ ought to be indicted at the king's ſuit, for ſuch proſe- 
cutions done againſt his crown and dignity. And if an 
attorney general ſhould be found knowingly guilty of 
| abetting ſuch a conſpiracy, his office could not excuſe _ 

or legally exempt him from ſuffering the villainous 
judgment, to the deſtruction of him and his family. 
Tis eſteemed, in the law, one of the moſt odious of- | 
fences againſt the king, to attempt in his name to de; 55 
ſtroy the innocent, for whoſe protection he Himſelf was 


ordai ned. Queen Elizabeth had the true ſenſe of our | 


law *, when the lord Fan . upon Sir Edward Coke a g 


e Ry. | FS 
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(her then attorney) coming into her DIS told. 
T, this is he who proſecutes pro Domina Regina, 


for our lady the queen; and ſhe ſaid, the would have 


the form of the records altered, for it ſhould. be Attor- 

natus Generali gui pro Domina veritate ſequitur : the 
attorney general who proſecutes for our lady the truth. 
- Whoever is truſted in that employment, diſhonours 


his maſter and office, if he gives occaſion to the ſab- 


| Jefts to believe that his maſter ſeeks other profits or ad- 
vantages by accuſations, than the common peace and 


welfare. He ought not to excite a jealouſy in any of 


their minds, that confiſcations of eſtates are deſigned. of 
defired by any of the king's miniſters ; whoſoever makes 
Lach advantages to the crown. their principal aim in ac: 
cuſing, are either robbers and murderers, i in the ſcripture 


ſenſe, i in ſeeking innocent blood for gain, or, in tho 


mildeſt conſtruction, (ſuppoſing the accuſation to be on 


1 good grounds) they ſhew themſelves to be of corrupt 


minds, and a ſcandal to their maſter and the govern - 
ment. Profit or loſs of that kind, ought to have no 
place i in judicial proceedings againſt ſuſpected crimi- 
- nals, but truth is only to be regarded ;. and for this 
reaſon, the Judgments given in court of human inſti- 
tution, are in ſcripture called, the judgments of God, 
who is we God of truth. _ 


Yet further, if any benefit to the king could be 


imagined by making the evidence. to the grand jury 


public, it could not come in competition with the law 


expreſſed in their oath ; which, by conſtant uninter- 


rupted uſage, for ſo many ages, hath obtained the force 


of law. Bracton and Britton, in their ſeveral genera- | 


tions, bear witneſs, that it was then practiſed; 
greater proof of it need not be ſought, than the dif- 
putes that appear by the law books to have been 


amongſt the ancient lawyers, whether it was treaſon or 


# 


0 


cHony for a grand jury to diſcover, either who was ins 
dicted, or what evidence was given them. The truſt 


of the grand juries was thought fo ſacred in thoſe ages, 
and their ſecrecy of ſo great concern to the kingdom, 
that whoſoever ſhould break their oath therein, was by 
all: thought worthy to die ; only ſome would have them, 
ſuffer as traitors others as felons*, And; at this day, 
it is held to be a high miſpriſion, puniſhable by fine 
and impoveriſhment. The law then having appointed 
the evidence to be given to grand juries in ſecret, the 


king cannot defire to have it made public. He can do 


no wrong, ſaith the old maxim, that is, he can do no- 


thing againſt the law, nor is any thing to be judged for 


his benefit that is not warranted by law. His will, 
commands, and defires, are therein no otherwiſe to be 
known. | He cannot change the legal method or man- 
ner of inquiring by juries, nor vary, in any particular 
caſe, from the cuſtomary and general forms of judicial 
proceedings; he can neither abridge nor enlarge the 
power of. juries, no more than he can leſſen the legal 
power of the ſheriffs or judges, or by. ſpecial directions 
order the one how they ſhall execute writs, and the 
other how they ſhall give zudem Dt Ow 
made by himſelf, : 

5 . criminal, no doubt, for any to ſay, that the 
king defires a court of juſtice, or a jury, to vary from 
the direction of the law, and they ought not to be be- 


| Heved therein. If letters, writs, or other commands, 


ſhould come to the judges for that purpoſe, they are 
bound by their oaths not to regard them, but to hold 


them for null; the ſtatutes of 2 E. III. S. and 20 E. III. 1. 


are expreſs: That if any writs, or commandments, 


. Co. Iuſtit. 3d part, p. 107.*Rull's Indie. 771. 
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come to tlie juſtices in diſturbance of the law, or the 
execution of the ſame, or of right to the parties, they 
ſhall proceed as if no ſuch letters, writs, or commands, 
were come to them.” And the ſubſtance of theſe, and 
other ſtatutes, is inſerted into the oath raken by every 
judge; and if they be under the moſt ſolemn and ſa- 
cred tie, in the execution of juſtice, to hold for nothing, 
or none, the commands of the king under the great 
ſeal, ſurely the word or defire, of an attorney e 
in the _ _ 1 to be leſs _ Oy" 4) 


Beſides, FO are ſtrangely did; who think 
the king can have an intereſt different from, or contrary 
unto that of the kingdom, in the proſecution of ac- 
cuſed perſons. His concernments are involved in 
thoſe of his people, and he can have none diſtinct from 
them. He is the head of the body politic, and, the le- 
gal courſe of doing juſtice, is like the orderly circulation 
of the blood in the natural bodies, by which both head 
and body are equally eyed; and both cop by —_ 
rae anion of it. | 

"The king is oliged, to the uind of kis power, to 
Pan the law and juſtice in its due courſe, by his 
coronation oath, and the truſt thereby repoſed in him, 


In former ages, he was conjured not to take the crown, 


unleſs he reſolved punctually to obſerve it. Bromton *, 
and others, ſpeaking of the coronation of Richard I. 
deliver it thus, That having firſt taken the oath; Deinde 
indutus Mantello, ditfius e ad altare, & conjuratus ab 
Arc bie piſcopo: & probibitus ex parte Dei, ne bunc honorem 
Abi aſſumat, niſi in mente habeat tenere ſacramenta & vote 


* fecit. Et ipſe FS 5 per Dei aeg 
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umnia fupradifte obſervaturum bona fide. Deinde cepit 
coronam de altari, & tradidit eam Archiepiſcopo, qui poſuit 
eam ſuper caput Regis, & fic coronatus Rex, duttus eft ad 
ſedem ſuam. Afterwards cloathed with the royal robe, 
he is led to the altar, and conjured by the archbiſhop, 
and forbid in the name of God, not to aſſume that ho- 
nour, unleſs he intended to keep the oaths and vows 

he had before made; and he anſwered, by God's help, 
he would faithfully cbſerve all the promiſes. And then 
he took the crown from off the altar, and delivered it 
to the archbiſhop, who put it upon the king's head; 
and the king thus crowned is led unto his ſeat. The 
violation of which truſt, cannot but be as well'a wound 


unto their conſciences, as bring "_ dns N 
their eee and affairs. 


The common law that 00 this, doth ſo far pro- 
vide for princes, that having their minds free from 
cares of preſerving themſelves, they may reſt aſſured, 
that no acts, words or deſigns, that may bring them 
into danger, can be concealed from the many hundreds 
of men, who by the law are appointed in all parts of 
the kingdom, watchfully to take care of the king; 
and are ſo far concerned in his ſafety, that they can 
hope no longer to enjoy their own lives and fortunes in 


peace, than they can preſerve him, and the . Pe 
| which e to the laws he is to N | 


It is the joint intereſt of king and Nesse that 10. | 
a ancient rules of doing juſtice be held ſacred and invio- 
lable; and they are equally concerned in cauſing 
ſtrict inquiries to be made into all evidences given 
againſt ſuſpected, or accuſed perſons, that the truth 
may be diſcovered ; and ſuch as dare to diſturb the 
publick peace by breaking the laws, may be brought 
to puniſhment. And the whole courſe of judicial pro- 


” 
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ceedings in criminal cauſes, ſhews that the people is 
therein equally concerned with the king, whoſe name is 
uſed. This is the ground of that diſtinction which Sir 
Ed. Coke makes. between the proceedings in pleas of 
the crown, and actions for wrongs done to the king 
himſelf: In pleas of the crown, or other common 
offences, nuiſances, &c. principally concerning others, 
or the publick, there the king by law muſt be apprized 
by indictment, preſentment, or other matter of record; 
but the king may have an action for ſuch wrong as is 
done to himſelf; and whereof none other can have an 
action but the king, without being apprized by in- 
dictment, preſentment, or other matter of record, as a 
;Quare impedit, Quare incumbravit, a writ of attaint, of 
debt, detinue of ward, eſcheat, ſcire, fac. pur repealer 
patent, &c. unto which every man muſt W but 
no man can be brought to anſwer for public crimes at 
the king's ſuit otherwiſe than by indictment of a grand 


— 


I The whole courſe of doing juſtice upon criminals, 
from the beginning of the proceſs, unto the execution 
of the ſentence, is, and ever was eſteemed to be the 
kingdom's concernment, as is evidenced by the frequent 
complaints made in parliament, that capital offenders 
were pardoned to the peoples damage and wrong. In 
the 13 Rich. II. it is ſaid, that the king hearing the 
grievous complaints of his commons in parliament, of 
the outrageous miſchiefs which happened unto the 
realm, for that treaſons, murders, and rapes of women, 
de commonly done, and committed, and the more be- 
cauſe charters of pardon had been eaſily granted in ſuch 
caſes ; and thereupon it was enaQed, that no pardon 


[TS 


for ſuch crimes ſhould be granted, axilef the ſame vis 
particularly ſpecified therein, and that if a pardon were 
otherwiſe granted for the death of a man, the judges 
ſhould, notwithſtanding, enquire by a grand jury of the 
neighbourhood, concerning the death of every ſach 
perſon, and if he were found to have been wilfully mur- 
dered, ſuch charter of pardon to be' diſallowed; and 
_ proviſions were made by impoſing grievous fines upon 
every perſon, according to his degree and quality, or 
impriſonment, who ſhould preſume to ſue to the king 
for any pardons of the aforeſaid crimes, and that ſuch 
perſons might be known to the whole kingdom, tbeir 
names were to be upon ſeveral records. The like had 
been done in many ſtatutes made by ſeveral parliaments, 
as in the 6 Ed. I. 9, the 2 Ed. III. 2, the 10 Ed. III. 2, 
and the 14 Ed. III. 15, wherein it was acknowledged. 
by the king in parliament, That the oath of the 
crown had not been kept, by reaſon of the grant off 
pardons contrary to the aforeſaid ſtatutes ;* and enadted 
that any ſuch charter of pardon, from theneeforth 
granted againſt the oath of his crown and the ſaid fta- 
tutes, the ſame ſhould be holden for none.“ In the 
27 Edw. III. 2, It is further provided for preventing 
the peoples damage by ſuch pardons, That from 
thenceforth in every charter of pardon of felony, which 
ſhall be granted at any man's ſuggeſtion, the ſaid ſug- 
geſtion, and the name of him that maketh the ſuggeſ- 
tion, ſhall be comprized in the ſame charter, and if 
after the ſame ſuggeſtion be found untrue, the charter 
' ſhall be diſallowed and holden for none: And the juſ- 
tices, before whom fuch charter ſhall be alledged, ſhall 
enquire of the. ſame ſuggeſtion, and that as well of 
charters granted before this time, as of charters Which 
ſhall be granted in time to come, and if they find them 
| F | 


(% 
untrue, then they ſhall diſallow hacer fo een 
nm . 


Thus bave eee from time. to time FRY 
clared, that the offences againſt the crown are againſt 
the publick welfare, and that kings are obliged by their 
oath and otfice to cauſe juſtice to be done upon 'traitory 
and felons for the kingdom's ſake, according to the an- 

cient common law, declared by Magna Charta, in 

| theſe words: Nulli negabimus, nulli vendemus, nulli df- 
feremus juſtitiamx. We will ſell to no man, we will 
not fleny, © or defer, to any man either aſtien-or So. 


And as the ed, that fins 
1 methods be obſerved in the proſecution of offend- 
ers, ſo likewiſe doth the ſecurity of every ſingle man 
in the nation depend upon it. No man, can affure him 
ſelf he ſhall not be accuſed of the higheſt crimes, Let 
a man's innocence and prudence be what it will, yet his 
moſt inoffenſive words and actions are liable to be mi- 
conſtrued, and he may, by ſubornation and conſpiracy, 
have things laid to his charge, of which he is no ways 
guilty. Who can ſpeak or carry himſelf with that cir- | 
eumſpection, as not to have his harmleſs words or ac- 
tions wreſted to another ſenſe than he intended? Who 
can be ſecure from having a paper put into his pockets, 
or laid in his houſe, of which he ſhall know nothing 
till his accuſation ? Hiſtory affords many examples of 
the deſtable practices in this kind of wicked court pa- 
raſites, among which one may ſuffice for inſtance, out 
of Polybius , an approved author. Hermes, a powerful 
20 favourite, under Antiochus the younger, but a man 
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68H to be a favourer of liars) was made uſe of againſt | 
the innocent and brave Epigenes. He had long watched 
to kill him, for that he found him a man of great elo- 
quence and valotr, having alfo favouf and authority 
with the king. He had unjuſtly, but unfacceſsfally, 
accuſed him of treaſon, by falſe gloſſes put upon his 
faithful advice given to the king in open council; ; this 
not prevailing, he by artifice got him put but of his 
command,” and to retire from court; which done, he 
laid a plot againft him, with the help and cotnſel of 
(one of his aecomplices) Alexis, and writing letters as if 
they had been ſent from Molon, (who was then in open 
rebellion againft his prince for fear, amongſt other rea- 
_ of the Soyo and AGEMAT of Hermes) atd cor. 
wh went to Epigenes, to thruſt the letters ſcetetly Th 
amongſt his other writings, which when he had done, 
Alexis carne ſuddenly to Epigenes, demanding af hit, 
if he had received any letter from Molo: and when. 
he ſai he had none, the other faid, he was confident he 
mould find ſore ; © wherefote, entering the honſe to 
ſearch, be found the letters, and taking this occafion, 
few him, [left if the fact had been daly examined, the 
| confpiracy had been diſcovered.] Theſe things happen- _ 
ing thus, the king thought that he was juſtly flam; in 
this manner the worthy Epigenes ended his days: bat 
this great man's deſigns did not reſt here; for within 
a while heightened with ſucceſs, he fo arrogan tly 
abuſed his maſter's authority, as he grew dangetous to 


the king himſelf, as well as to thoſe about him; inſo- 


much as Antiochus was forced for that he bated and | 
feared Hermes, to take away his life by firatagem, 
thereby to ſecure himſelf. By theſe, and a thouſand ' 
other ways, the moſt unblemiſhed innocence may b 
brought into the greateſt dangers. * Since then every. | 
man is thus cafily fubject to queſtion, and what is ons 
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man's caſe this eg) may be another man's to morrow, - 
it is undoubtedly every man's concern, to ſee, as far as 
in him lies, in every caſe, that the acguſed perſon may 
have the benefit of all ſuch proviſions, as the law ban 
rags for the defence of innocence and NOI 0 


Now to this end. there is nothing ſo 3 as 
the ſecret and ſeparate examination of witneſſes, for 
though perhaps, as hath been already obſerved, it may 
be no very difficult thing for ſeveral perſons; who are 
permitted to diſcourſe with each other freely, and to 
hear, or be told what each of their fellows had been 
| aſked and anſwered, to agree in one ftory, eſpecially if 
the jury may not aſk what queſtions they ſhall think 
fit for the ſatisfaction of their own conſciences; but 
that they ſhall be fo far under the correction and cen- 
ſure of the judges, as to have the queſtions which they 
put, called by them trifles, impertinent, and unfit for 
the witneſſes to ſpeak to; yet if they be examined 


- apart, with that due care of ſifting out all the circum- 


ſtances which the law requires, where every man of the 
Jury is at full liberty to enquire into any thing for his 
clearer information, and that with what deliberation 
they think fit, and all this be done with that ſecrecy 
which the law commands ; it will be almoſt * 5 
25 a man to ſuffer under a ſalſe accuſation. 


Nor has the law been leſs 8 for the reputa- 
tion of the ſubjects of England, than for their lives and 
eſtates, and this ſeems to be one reaſon why in criminal 
caſes, a man ſhall not be brought to an open legal trial 


by a petit jury, till the grand jury have firſt found the 


pill: The law having entruſted the grand inqueſt in a 
ſpecial manner with their good names; they are there» 

fore not only to enquire whether the fact that is laid, 
was done by the party accuſed, but into the circum: 


3” 
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- Kances thereof too, whether it were done traiterouſly, 
feloniouſly, or maliciouſly,. &c. according to the man- 
ner charged, which circumſtances are not barely matter 
of form, but do conſtitute the very eſſence of the 
_ crime; and laſtly into the credit of the witneſſes, and 
that of the party accuſed, and unleſs they find both the 
fact proved upon him, and ſtrong preſumptions of ſuch 
aggravating circumſtances attending it, as the law re- 
quires in the ſpecification of ſuch crime, and likewiſe 
are ſatisfied in the credibility of the witneſſes; they 
ought not to expoſe the ſubject to an open trial in the 
Face of the county, to a certain Joſs of his reputation, 
and hazard of his life and eſtate. ' Moreover ſhould 
this practice of publick examination prevail, and the 
jurors oath of ſecrecy continue, how partial and un- 
equal a thing would it be to declare that to all the 
world, which will blaſt a man's good name, and religi- 
ouſly conceal what they may know tending to his juſti- 
cation. To examine witneſſes, perhaps ſaborned, cer- 
tainly prepared, and have evidence dreſſed up with all 
the advantages that lawyers wits can give it, of the 
the fouleſt crimes a man can be guilty of, and this 
given before ſome thouſands againſt him; and yet for 
the ſame court to ſwear thoſe, whom the law makes 
judges in the caſe, not to reveal one word of tliofe rea- 
ſons, which have ſatisfied: their conſciences of his inno- 
cence. What is this, but an artifice of ſlandering men 


(it may be) of the moſt unſpotted converſation, and of 


abuſing authority, not ſo much to find men guilty, as 

to make them infamous? after this ignominy is fixed, 
what judgment can the auditors, and from them the 
world, make, but of high probality of NY in wand 


party _— and peyury in 01 Jam. 


: This 1 if it ſhould be 1 mus ja | 
de of moſt dangerous conſequence to all ſorts of men; 
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it will both fabje& every one, withoat relief to be de- 
famed, and affright the beſt and moſt conſcientious 
men, from ſerving on grand juries, which is a moſt ne- 
ceflary part of their duty. Now fine there is in our 
government, (as'in every one that is well conftitated 
there ought to be) great liberty of accuſation, that no 
n may be encouraged to do ill through hopes of in- 
punity, if, by this means, a method be opened for the 

Dlaſting the moſt innocent man's honour, and deterring 


but that every man's reputation, which is moſt dear 


unto ſuch as are good, is held precarioufly, and it will 
de in the power of great men to pervert the laws, and 


take away whoſe life and eftate they pleaſe, or, at leaſt, 


to faſten imputations of the moſt detefted crimes upon 
any, whom, for ſecret reaſons, they have a mind to do- 


fame. ' The conſequences of which ſcandal, as they are 
very miſchievous to every man, ſo in a trading country 
In a more eſpecial ee e live IE 
a * kind. 15 


l be is a . 
ee of any conſiderable employment dealing for 
much more than they are truly worth, and every man's 
credit depends as well upon his behaviour to the go- 
vernment he lives under, as upon his private honeſty in 
his tranſactions between man and man; fo that the 
ſuſpicion only of his being obnoxious to the govern- 
ment, is enough to ſet all his creditors upon his back, 
and put a ſtop to all his affairs, perhaps to his utter 
ruin. What expedition and violence will they all uſe 
10 recover their debts, when he ſhall be publickly 
charged with ſach crimes as forfeit life and eſtate? 


Though there ſhould not be one word of the accuſation 


true, yet they knowing the charge, and the ſeeming 


proofs in the court, and the conſequences of it, and 


P N 


the [moſt honeſt from being his judges, what remains, 


6% 


' nothaing [chngintad with the truth, e 

the jury, ſelf. intereſt will make his creditors. to draw 

in their effects, which is no more than a new eontri- 
nen * 


| 26 eee e tha ab ore | 
ſhould diſcover their fellows and their own eounſel, as 
the court by publick examination doth, it would not 
only be a wilful breach of their oath, but a betraying 
of the truſt which the law has repaſed in them, for the 
ſecurity of the ſubje&, For to ſubject the reaſons of 
their verdicts, upon bills to the cenſure of the judges, 
were to diveſt themſelves of the power which the law 
Has. given them, for moſt important conſiderations, 
without account or 'controul, and to intereſt thoſe in 


it, whom the law has not in this caſe truſted, and ſo by 


degrees, the courſe of juſtice; in one of the moſt ma- 

terial parts, may be changed, and a fundamental fecu- 
rity of our liberty and property inſenfibly loſt. On the 
other hand, if, for fear of being unworthily reproached 
as ignoramus jury-men, obſtinate fellows, that obſtruct 
jjuſtice, and diſſerve the king, the grand j ury ſhall ſuffer 
the judges, or the king's. counſel, to prevail with them 
to indorſe Billa vera, When their comfciences are not 
ſatisfied in the truth of the accuſation, they act direttiy | 


againſt their oaths, oppreſs the innocent whom they - 


ought to protect, as far as in them lies, ſubjeſt their 


country, themſelves, and poſterity, to arbitrary powers, - 


pervert. the adminiſtration of juſtice, and overthrow | 
the government, which is TINTING N N as 
* * ** Ih. : btn”, DE LEO 


This ſeems to „ ae ts 
committed againſt the whole kingdom, and threatens 


ruin unto every man in private in it. None can be 
ſafe againſt authorifed malice, and notwithſtanding the 


* 
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care of our Aden 1 murder, and the worſt of 

crimes, may be advanced by the formality. of verdicts, 
if grand juries be overawed, or not ſuffered to enquire 
into the truth, to the ſatisfaction of their conſciences. 
Every man, whilſt he lives innocently, doth, under 
God, place his hopes of ſecurity in the law, which can 
give no protection, if its due courſe be ſo interrupted, 
that frauds cannot be diſcovered. Witneſſes may as 
well favour offenders, as give falſe teſtimony againſt the 
guiltleſs, and if they, by hearing what each other ſay, 


are put into a way of concealing their villainous de- 


figns, there can be no legal revenge of the crimes al- 
ready committed. Others, by their impunity, will be 
encouraged to do the like, and every quiet mind will 
be equally expoſed unto private injuries, and ſuch as 
may be done unto him under the colour of law. No 
man can promiſe unto himſelt any ſecurity for his life 
or goods, and they who do not ſuffer the utmoſt vio- 
lences in their own perſons, may do it in their children, 
friends, and neareſt relations, if he be deprived of the 

remedies that the law ordains, and forced to depend 
upon the will of a judge, who may be (and perhaps we 
may ſay) are too often corrupted, or ſwayed by their 
own. paſſions, intereſts, or the impulſe of ſuch as are 
greater than they. This miſchief is aggravated by a 
commonly received opinion, that whoſoever ſpeaks 
againſt an accuſed perſon is the king's witneſs, and the 
worſt of men, in their worſt deſigns, do uſually ſhelter 
themſelves under-that name, whereas, he only is the 
King's witneſs, who ſpeaks the truth, whether it be for 
or againſt him that is accuſed. As the power of the 
king is the power of the law, be can have no other in- 
- tention than that of the law, which is to have juſtice 
impartially adminiſtered : and as he is the father of his 
people, he cannot but incline ever to the gentleſt fide, 
unleſs it be poſſible for a father to delight in the de- 


(GG) 
Rruction, or defire to enrich himſelf by the confiſcation | 
of his children s eftates. If the moſt wicked princes 
have had different thoughts, they have been obliged to 
diſſemble them. We know of none worſe than Nero, 
but he was ſo far from acknowledging that he deſired 
any man's condemnation, that he looked upon the ne- 
ceſſity of 'Ggning warrants for the execution of male- 
factors, as a burthen *, and rather wiſhed he had not 
learnt to write, than to be obliged to do it. They, who 
by ſpreading ſuch barbatous errors, would create unto 
the king an intereſt different from that of his people, 
which he is to preſetye, whilſt they pretend to ſerve 
him in deſtroying of them, they deprive him of his ho- 
nour and diguity; juſtice is done in all places in the 
name of the chief migiftrate; it being preſumed, that 
he doth embrace every one of his ſubjects with equal 
tenderneſs, until the guilty are by legal proofs diſcri- 
minated from the innocent; and amongſt us the king's 
name may be uſed in civil eaſes, as well as criminal ; 
but it is as impoſfible for him rightly to deſire 1 ſhould 
be condemned” for killing a man whom I have not 
killed, or a treaſon that T have not committed, as that 
my land ſhould be unjuſtly taken from me, by a 
| judgment in bis bench, or I mould be condemned 1 
70 ow n F db not owe. e ; 
1 In 31 KOT Fi. 123-416 -24 od 
In KG be we ſue unto him ſor juſtice, and de. 
Ag it as our right. We are all concerned in it, pub- 
lickly and privately, and the king, as well as all the 
officers of Juſtice, are, by their ſeveral oaths, obliged 
in their reſpective capacities to perform it. They are 
dound to . their nenen to 64 out ener pra 
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ths. king's attorney is by his oath to proſecuts: them, 
if he be required; and he is not only the king's ſervapt 
in ſuch caſes, but the nations; or rather, cannot other» 
wiſe ſerve the king, than by ſeeing juſtice done in the 
nation. Whenever any man receives an injury in his 
| perſon, wife, children, friends, or goods, the king is in- 
Jured, inaſmuch as he is by his office to prevent ſuch 
miſchief, and ought to be concerned in the welfare of 
Every one of his ſubjects; but the parties to whom the 
injuries are done, are the immediate ſufferers, and the 
| proſecution i is, principally made, that they may be re- 
pared or revenged, and other innocent perſons ſecured 
by the puniſhment of offenders, in which the king can 
be no otherwiſe concerned, than as he is to fee his office 
faithfully performed, and his people protected. The 
king's ſuit therefore is in the behalf of his people, yet 


the laws leave unto every man a liberty, in cafe of tre- 


ſons, murders, rapes, robberies, &c. to ſue in the king's 
name, and crave his aid, or, by way of appeal, in bis 
own. The ſame law looks upon felons. or traitors-as 
publick enemies, and by authorifing every one to pur- 
ſue. or apprehend them, teacheth us, that every man, in 
| bis place, ought to do it. The ſame act whereby one, 
or a few are injured, threateneth all, and every man's 
private intereſt ſo concurs. with that of the publick, 
that all depends upon the exa preſervation of the me- 
thod preſcribed by the law, for the impartial inquiſition 
after ſuſpected offenders, and moſt tender care of preſerv- 
ing ſuch as are innocent. As this cannot poſſibly be ef- 
ſeed without ſecret and | ſeparate examinations, the 
forbiding of them is no leſs, than to change the 
courſe which is enjoined by law, confirmed by cuſtom, 
and grounded upon reaſon and juſtice. If, on the other 


N fide, any man believes, that ſuch as in the King's name 


proſecute ſuſpected delinquents, ought only to try how 
they may bring them. to be condemned, he may be 
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pleaſed to conifider, that all ſach perſons ought, 3 | 


ing unto law, to produce. no witneſs whom they do. not ; 
think to be true, no evidence. "which they « do not be⸗ 


lieve good, nor can conceal atly thing that may juſtify | 


the accuſed, . No trick or artifice can be lawfully uſed 
to deceive a grand j jury, or induce them to find or. reject | 


h a bill; otherwiſe than as they are led by t their o own. con- 


ſciences. All lawyers were anciently ſworn to put no 
deceit by math 8 courts for their cHents ſake, aud * | 


„ LIMCY 


but there is an eternal obligation upon 2 as are 9 4 | 


: counſel againſt perſons acculed of crimes, not to uſe 


ſuch arts as may bring the innocent to be condemned, 5 
and thereby pervert that which is not called the Judg- 


ment of man, but of God; becauſe man renders it in 
the ſtead, and by the commandment of God; ſuch 


practices exalt the juriſdiction of tribunals, but infe& - 
and pollate them with that innocent blood which will 
be their overthrow. And leaſt of all, can it be called 
5 ſervice to the king, fince none could ever ſtand againſt 

the cry of it. This is neceſſarily implied in the attorney 
general's 'oath, to ſerve the king in his kingly office, 


wherein the law preſumes he can do no wrong. But 


the greateſt of all wrongs, and that which hath been 

moſt deſtructive unto thrones, is by fraud to circumvent . 
and deſtroy the innocent. This is to turn a legal king 
into a Nimrod, a hunter of men; this is not to act the | 
part of a father or a ſhepherd, who is ready to lay down 

his life for his ſheep, but ſuch as the Plalmiſt com- 
plains'of, who eat up the people as if they eat bread. 
Jezebel did perhaps applaud her own wit, and think ſhe 

had done a great ſervice to the king, by finding out 
men of Belial, judges, and witneſſes, to bring Naboth 
to be ſtoned; but that unregarded blood was a canker, 
or the plague of leproſy in his throne and family, which 
eould not be cured but by its oyerthrow * extinction, 


\ 
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ck? Juries, ; and ſubrecting the innocent, "oy can as 
little gain an advantage to him ſelf by falfifying his 
oath, by the true meaning whereof he is to proſecute 
juſtice impartially, and. the eternal divine law would 
annul any oath or promiſe that he ſhould have taken 
to the , even though his office had A eliged. Fen 
unto * i i 


The like FCAT lies upon jurors Te to-ſuffer 
themſelves to be deluded, or perſuaded, that, the 
Judges, king's counſel, or any others, can diſpenſe with 
that oath, or any part of it, which they have taken: be- 
fore God unto the whole nation; nor to think that they 
can fwerve from the rules ſet by the law, without. a 
damnable breach of it. The power of relating, or diſ- 
ſolving conſcientious obli igations, acknowledged in the 
pope, makes a great part of the Roman ſuperſtition; 
and that grand impoſtor could never corrupt kingdoms 
and nations to their deſtruction, and the eftabliſhment 
of his tyranny, until he had brought them to believe 
- he could diſpenſe with oaths, taken by kings unto their 
ſubjects, and by ſubjects to their kings; nor impoſe ſo 
extravagant an error upon either, until he had per- 
ſuaded them he was in the place of God. It is hard to 
ſay, how the Judges or king's counſel can have the 
fame power, unleſs it be upon the ſame title; but we 
may be ſure they may as well difpenſe with the whole 
oath as any part of it, and can have no pretence unto 
either, unleſs they have the keys of heaven and hell in 
their keeping. It js in vain to ſay, the king, as any 
other man, may remit the oath taken unto and for bim- 
ſelf; he is not a party for himſelf, but in the behalf of 
his people, and cannot diſpoſe of their concernments 
without their . which is aye Ws in pe. 


{, (,73 } J 
The king's counſel ought. to remember, they ate, 


e er caſes, of counſel unto every man in the 
kingdom. It is no ways referred unto the direction of 
the judges, or unto them, whether that ſecrecy enjoined 
*. law, be profitable unto the king or kingdom; theß 
muſt take the law as it is, and render obedience unto 
it, until it be altered by the power that made it. To 
this end, the judges, by acts of parliament, viz. 18 Ed. 
III. cap. 8. and 20 Ed. III. cap. 1. are ſworn. to ſerve 
the people: Ye ſhall ſerve our lord the king and his 
people in the office of juſtice;.&c, Ye ſhall deny to no 
man common right by the king's letters, nor no other 
man's, nor for any other cauſe; and in default thereof, 
in any point, they are to forfeit their bodies, lands, and 
goods. This proves them to be the en a 
a8 welle the Kings hg + dre go 
vera by the WY a af the 3 | 
of Oyer and Terminer, - they are required to “ aſſiſt 
every man that ſuffers injury, and make diligent inqui- 
ſition after all manner of falſhoods, deceits, offences, 
and wrongs done to any man, and thereupon to do juſ- 
tice according to the law,” So, that in the whole pro- 
ceedings in order unto trial, and in the trials themſelves, 
_ the thing principally intended, which ſeveral perſons 
are ſeverally, in their capacities, obliged. to purſue, is 
the diſcovery of the truth. The witneſſes are to depoſe 
u the truth, the whole truth, and nothing but the 
truth ;” thereupon the counſel for the king are to pro- 
ſecute; the grand jury to preſent; and the petit jury 
to try. Theſe are ſeveral offices, but all to the ſame 
end. Tis not the priſoner, but the crime, that is to be 
purſued; this primarily, the offender but by conſe- 
quence; and therefore ſuch courſes muſt be taken, as 
may diſcover that, and not ſuch as may enſnare him. 
When the offence is found, the impartial letter of the 
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bene Abs and the zusge hee hore in 
it, bat the pronouncing of it. Till then the judges 
are only to preſide, and take care that every man elſe, 
who is employed in this neceſſary affair, do his duty ac- 


cording to law. 80 that upon reſult of che Whole 


tranſaction, impartial juſtice may be done, P bs Wer 


n * 
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HFlereby it is manifeſt A the jules are e obliged 
vy ont, to © Serve the people as well as the king.” 
And by commiſſion, to © Serve every one that ſuffers 
it uries. As they are to ſee that right be done to the 
king, and his injured ſubjects, in diſcovering: of the de- 
linquent, fo they are to be of counſel with the priſoner, 
whom the law ſuppoſeth may be ignorant as well as in- 
nocent; and therefore has provided, that the court ſhall 
be of counſel for him, and as well inform him of what 
legal advantages the law allows him, as to reſolve any 
Point of law, when he ſhall-propoſe it to them. And 


It ſeems to be upon the preſumption of this ſteady im- 


| partiality in the judges; (thus obliged by all that is held 
ſacred before God and man, to be unbiaſſed) that the 


priſoner hath no counſel ; for if the court faithfully 


perform their duty, the accuſed can have no an or 
pes: oa and therefore fa ber eg e ee, 


. 8 | Now 1 a man W ee ppm in 


ſome. meaſure knowing in the law, ſhould be accuſed 
of treaſon or felony ; if the judges ſhall-deny unto che 
grand jury the liberty of examining any witneſſes; ex - 
wept in open court, where nothing ſhall be offered that 


may help to clear the priſoner, but every thing aggra . 


vuted, that gives colour for the accuſation, ſuch perſons 
only produced, as the king's counſel, or the proſecutor a 


mall think fit to call, of whoſe credit alſo the jury muſt 
wot | enquire, but ſhall be controled and brow- beaten 
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ia aſking-queſtions, of fach' unknown Witneſſes, ”  Y 
their own ſatisfaction, if they have any tendency to 


diſcover the infamy of theſe witneſſes, or the falſhood 


of their teſtimony, how can innocence ſecure your man 
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And if en of ls Paths Kotha be bs hath 


: Gantt! in the further proceedings upon tlie trial, 


where, in caſes of treaſon; the priſoner ſhall have all 
the king's counſel, (commonly not the moſt unlearned) 
prepared with ſtudied ſpeeches and arguments, to make 


him black and odious, and to ſtrain all his words, and to 
alledge them for inſtances o his guilt, If then alf his 


private papers and notes, to: help his memory in Bis 


plea and defence, ſhall be taken from him by the ga- 
ler, or the court, and given to his proſecutors; and all 


advice and aſſiſtance from councils or friends, and bis 
neareſt relations ſhall be denied him; and noheè fuffered 
by word or writing to inform him of the indifferency, 
or honeſty, or the partiality or malice of the pannels' 
returned - (whom the law allows him to challenge or 
refuſe, either peremptorily, or for good rea ſons offered) 
mould he be thus deprived of all the good proviſſons of 
the law for his ſafety, to what frauds, ' perjuries, and 


ſubornations is not hei and every man "expoſed, Who 
may be accuſed? What deceits may there net be put 


upon juries? and what probability is there ef finding 
tecurity in innocence? What an admirable execution 


would this be of their commiſſion, To make diligent 
inquiſition after all manner of falſh6ods;! deceits, 


vrongs, and frauds, and thereupon to do Juſticeaccording 
tao law: when at the ſame time, if ſo managed, a me- 


thod would be introduced of ruining and detoyrdg = 


man in the form of faftice::' er 


tho higheſt diſhonour to the king 
name is uſed, and ſo far miteprſent 


inable, Wh 
9 


— 
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as to make that appear to have been erected to vex and 
deſtroy the people, which was nnn _ aer . 
to: et and rde ws | 
The ow ſo far ahve ſuch ee, that it i. in 
tends, that every man ſhould be ſtrictly bound, to be 
exactly juſt, in their ſeveral employments, relating to 
the execution of juſtice. Tbe ſergeants of the king's 
council (fir. George Jeffrys, among the reſt) who proſe- 
cute in the king's name, and are conſulted in the 
forming bills of indiament, and advice about the wit- 
1 and their teſtimonies againſt the accuſed; theſe, 
if they would remember it, when they are made ſer- 
geants, take an oath, Coke's 2d Iaſtitutes, p. 214, „ as 
well and truly to ſerve; the people (Whereof the 
party accuſed is one) as the king himſelf;, and gs! 
niſter the king's matters duly and truly after. the courſe 
of the law to their cunning;” Not'to uſe their cunning 
and craft, to hide the RE e are if 
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"They are 110 obliged by the ſtatute of, Weſtm,/1 4. 
cap. 29. to put no manner of deceit or colluſion upon 
the king's court, nor ſecretly to conſent to any ſuch 
tricks as may abuſe or beguile the court, or the party, 
be it in cauſes civil or criminal: and it is ordained that 
if any of them be convicted of ſuch practices, he ſhall. 
be impriſoned for a year, and never be heard to plead 
again in any court; and if the miſchevious conſequence 
of their treacheries be great, they are ſubject to further 
and greater puniſhments. Our ancient law book, called 
the Mirror of Fuftice, cap. 2. ſect. 4. ſays, · That every 
ſergeant pleader is chargeable by his oath, not to main- 


tain or defend any wrong or falſhood to his knowledge, 


but ſhall leave his client when he ſhall perceive the 
wrong intended by . alſo that he ſhall not move 


ö 


u 


or proffer any falſe teſtimony, nor conſent to any ye | 
OW or . ee e in his pleadings. 


"Wwe. a - Garthos Pas unto the pole againſt all 
attempts upon their laws, exemplary juſtice hath been 
done, in ſeveral ages, upon ſuch judges, and juſticiaries, 
as through corruption, ſubmiſſion unto unjuſt com- 
mands, or any other ſiniſter conſideration, have dared 
to ſwerve from them: The puniſhments of theſe wicked 
men remain upon record, as monuments of their infamy 
to be a terror unto all that ſhall fucceed them. In the 
reign of the Saxons, the moſt notable example was 
given by king Alfred, who cauſed above forty judges 
to.be hanged in a ſhort ſpace, for ſeveral wrongs done 
to the people, as is related in the Mirror of Juſtice: 
Some of them ſuffered for impoſing. upon juries, and 
forcing them to give verdicts according to their will; 
and one, as it ſeems, had taken the confidence to exa- 
mine a jury, that he might find which of them would 
ſubmit to his will, and ſetting aſide him who would 
not, condemned a man upon the verdict of eleven. 
Since the coming in of the Normans, our parlia- 
nents have not been leſs ſevere againſt ſuch judges, as 
have ſuffered the courſe of juſtice to be perverted, or 
the rights and liberties of the people to be invaded. 
In the time of Edward I. Anno. 1289, the parliament | 
| finding, that all the judges, except two; had ſwerved 
from their duty, conderaned them to- ſeveral puniſh- 
ments according. unto their crimes*, as baniſhment, 
perpetual impriſonment; or the loſs of all their eſtates, 
ke. FRO ad e N nen are ſp>cified ii in a ſpeech. 


Ex Chron, Anno. 1624; I, 


IS 
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made by the archbiſhop of Canterbury in parliament. 
They had broken Magna Charta; incited the king 


againſt his people; violated the laws under pretence 
of expounding them; and impudently preſumed to 
prefer their own councils to the king, before the ad- 


vices of parliament, as INES by the TI Wee. mc 
unto annexed, | 


Pl * 


The like was done in the time of Ed. II. when 


Hugh de Spencer was charged for having prevailed 
| with the king to break his oath to the people, in doing 
| things againſt the law by his own authority. 


In the time of Ed. III. "_ Thorpe was hatigha, 
for having, in the like manner, brought the king to 
break his oath * ; and the happy reign of that great 


_ king affords many inftances of the like nature; amongſt 
Which, the puniſhment of Sir Henry Green and Sir Wil- 
liam Skipwith, deſerve to be obſerved, and put into an 
equal rank with thoſe of his ; Ps and ADs 


grandfather. 


In the time of Richard II. H eleven of the judges, 
forgetting the dreadful puniſhments of their predeceſ- 
ſors, ſubſcribed malicious indictments againſt law, and 


gave falſe interpretations of our ancient laws to the 
king, thereby to bring many of his moſt eminent and 

worthy ſubjects to ſuffer as traitors at his will; ſub- 
jected the authority and very being of parliaments to 
his abſolute pleaſure, and made him believe, that all 

the laws lay in his own breaſt. Hereupon ſentence of 


- 
SY 


Dan. Hiſtory, p. 260, 261. 


1 See all the . Hiſtories of Walſingham, Fabian, Speed, Kc. 
in the 21th and 21ſt Years of Richard II. 
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death was paſſed upon them; and though, upon their 
repentance, and confeſſing they had been ſwayed by 
fear and threatenings from the king, two only were 
executed, all the others were for ever baniſhed, as un- 
worthy to enjoy the benefit of that law, which ey 
* ſo perfidiouſly and baſely betrayed. 


„ were an endleſs wark to recite all the examples 


— - this kind that are found in our hiſtories and records; 


but that of Empſon and Dudley muſt not be omitted. 
They had craftily contrived to aboliſh grand juries, and 
to draw the lives and eſtates of the people into queſtion, - 


without indictments by them; and by ſurpriſe, and 


other wicked practices, they gained an act of parlia- 
ment for their counfenance. Hereupon falſe accuſa- 
tions followed without number; oppreſſion and injuſ- 
tice broke forth like a flood, and to gain the king's fa- 
your they filled his coffers. The indictments againft 
them, mentioned in Anderſon's Reports, page 150, 157, 
are worth reading ; whereby they are charged.. « with 
treaſon, for ſubverting the laws and cuſtoms of the 
land, in their proceedings without grand juries, and 
procuring the murmuring and hatred of the people 
againſt the king, to the great danger of him and the 
kingdom.” Nothing could ſatisfy the kingdom, though ' 
the king was dead whom they had flattered and ſerved, 
but ſuch juſtice done upon them, and many of their in- 
ſtruments and officers, as may for ever make the ears 
of judges to tingle. 


And it is not tobe 8 that the judges] in queen DAN 


| Elizabeth's time, in the caſeof R. Cayendiſh, in Anderſon's 
Reports, page 152, and 155, were, (as they told the queen 
and her counſellors) by thepuniſhment of former judges 
eſpecially of Empſon and Dudley, deterred from obeying 
ber illegal commands, The queen had ſent ſeveralletters 


_- 

under her ſignet; great men preſſed them to obey her 
patent under the great ſeal, and the reaſons of their 
diſobedience being required, they anſwered, © That 
the queen herſelf, and the judges alſo, had taken an 
oath to keep the laws; and if they ſhould obey her com- 
mands, the laws would not warrant them, and they 
ſhould therein break their oath, to the offence of God 
and their country, and the commonwealth wherein 
they were born. And, ſay they, if we had no fear of 
God, yet the examples, and puniſhments of others be- 
fore us, who did offend the laws, do ee and re- 
WW us from the like offences. 


-Whoſverer, peri in the like places, may deſign, 
or be put upon the like practices, will do well to con- 
fider theſe examples, and not to think, that he, who 
obliquely endeavours to render grand ales uſeleſs, is 
leſs criminal, than he that would abſolutely aboliſh 
them. That which doth not a& according to its in- 
ſtitution, is, as if it were not in being; and, who- 
ever doth, without prejudice, confider this matter, 
will ſee that it is not leſs pernicious to deny juries 
the uſe of thoſe methods of diſcovering the truth 
which the law hath appointed, and ſo by degrees 
turn them into a mere matter of form, than openly and 
avowedly to deſtroy them. Surely ſuch a gradual me- 
thod of deſtroying our native right is the moſt danger- 


ous in its conſequence. - The ſafety, which our forefa- 


thers, formany hundreds of years, enjoyed under this part x 
of the law eſpecially, and have tranſmitted to us, is ſo 
apparent to the meaneſt capacity, that whoever ſhall go 
about to take it away, or give it up, is like to meet 
with the fate of Iſhmael, to have every man's hand 

againſthim, becauſe his is againſt every man. Artifices 
of this kind will ruin us more filently, and ſo with lefs 
oppoſition, and yet as certainly as the other more moved 


CY 

 oppreffion. This only is the difference, that one way 
we ſhould be flaves immediately, and the other in ſen- 
fibly ; but with this further difadyantage too, that our 
ſlavery ſhould be the more unavoidable, and the · faſter 


riveted upon us, becauſe it would be under colour of 
nw; which e in time would weer n 


Few men at firſt ſee the Aoi a little > vat 


in fundamentals, and thofe who defign' them, ufually 
act with ſo much craft, as befides the giving ſpecious 
reaſons, they take great care that the true reaſon ſhall 
not appear. Every deſign, therefore, of changing the 
conſtitution, ought to be moſt warily obſerved, 


and timely oppoſed'; nor is it only the 'intereſt 


of the people, that ſuch fundamentals ſhould be duly 
guarded, for whoſe benefit they were ſo carefully lai 


and whom the judges are ſworn to ſerve, but of the | 


king too, for whoſe ſake thoſe” e: 15 ones who 
would ſubvert them. 4 


* a kings, as well as judges, are ſworn to main- 
_ tain the laws. They have themſelves, in ſeveral ſtatutes, 


required the judges, at their peril, to adminiſter equal 


_ Juſtice to every man, notwithſtanding any letters or 
commands, &c. even from themſelves, to the OTA 
and, when. any failure hath been, the greateſt, and 


moſt powerful of them, have ever been the readieſt to He 


give redreſs. It appears, by the preface to the Statutes 
of 20 Ed. III. that che judicial proceedings bad. been 


perverted; that letters, writs, and commands, had been 
ſent from the king and great men to the juſtices ; and 
that perſons, belonging to the court of the king, the. 


queen, the prince of Wales, had maintained and abet- 


ted quarrels, &c, whereby the laws had been violated, | 


and many wrongs done. But the king was fo far from 


| Juftifying his own letters, or thoſe illegal practice that 


—— >. —— 
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the prearable of thoſe ſtatutes ſaith, they were * 


for the relief of the people, in their ſufferings by them. 


Tbat brave king, in the height of his glory and vigour 
of his age, choſe rather to confeſs his error, than to 
continue in it, as is evident by his own wards : . Ed- 
ward, by the Grace of God, xc. Becauſe: by divers 
complaints made unto us, we have perceived that the 
law of the land, which we by our oath are bound to 
maintain, is- the leſs well kept, and execution of the 
fame difturbed many times by maintenances and pro- 
curements, as well in the court as the country, We, 
greatly moved of conſcience in this matter, and for 
this cauſe, deſiring as much for the pleaſure of God, 
and eaſe and quietneſs of our ſubjects, as to ſave our 
_ conſcience, and for to ſave and keep our ſaid oath, by 
the aſſent, &c. enact, That judges ſhall do juſtice, not- 
withſtanding writs, letters, or commands, from himſelf, 
&c. and that none of the king's houſe, or belonging to 
| the king, queen, or prince of Wales, do maintain quar- 
rels, &c.“ 


King James, in his ſpeech to the judges in the 
Star- chamber, Anno. 1616, told them,“ That he had, 
after many years, reſolved to renew his oath, made at 
bis coronation, concerning juſtice and the promiſe 
therein contained for maintaining the law of the land.” 
And in the next page fave one, ſays, I was ſworn to 
maintain the law of the land, and therefore had been 
-perjured, if I had broken it; God is my Judge I never 
intended it.” And his maßen, that now is, hath made 
frequent declarations, and proteſtations of his being far 
from all thoughts of defigning an arbitrary govern- 
ment, and that the nation _— be confident, he Tas 
7 by law. 


Now 175 after all this, any officer of the king's 
fhould ue tend inſtructions from his maſter, to demand 


y 
e 
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To material an alteration of proceedings, in the bigheft 
_ eaſes againſt law, as are above-mentioned, and the court 
(who are required to flight and reje& the moſt ſolemn 
commands under the great ſeal, if contrary to law) 
ſhould upon a verbal intimation allow of ſuch a de- 
mand, arid ſo break in upon this bulwark of our liber- 
ties, which the law has ereted; might it not give too 
juſt an occaſion to ſuſpect, that all the legal Tecurities 
of our lives and properties, are unable to protect us? 
And may not ſuch fears rob the king of his greateſt 
treaſure, and ftrength, the people's hearts, when they 
dare not rely upon him in his kingly office, and truſt, 
for ſafety and protection by the laws? Our Engliſh 
hiſtory affords many inſtances of thoſe that have pre · 
tended to ſerve our king in this manner, by undermin- 
ing the people's right, and liberties, whoſe practices 
have ſometimes proved of fatal conſequence to the kings 
themſelves, but more 1 Saen in Nr own 7575 
munen. e 


But, after all, imagining it edi be made out, that 
this method of private. examinations: by a grand jury 
(which, from what has been aid before, hath appeared 
to be ſo extremely neceſſary for the publick good, and 
to every private man's ſecurity) were inconvenient, or 
' miſchieyous, and therefore fit to be changed ; ; yet being 
ſo eſſential a part of the common law, it is no otherwiſe | 
_ alterable, than by parliament. We find by preſidents, 
that the bare forms of indictments could not be re- 
formed by the Judges: The words depopulatores agrorum, 
 infidiatores viarum, vi et armis, baculis, cultellis, arcubus 

_&' ſagittts, could not be left out, but by advice of tlie 
kingdom in parliament. A writ iflued in the time of 
king Ed. III. giving power to hear and determine of- 
| fences, and all the juſtices reſolved *, « That they could 


„ Cok. 4. Inſt. p. 164 


EF 7 


not lawfully act, having their authority by writ, where 
they ought to have had it by commiſſion 3 Though it 
was in the form and words, that the legal commiſſion 
| ears tobe, John Knivett, chief juſtice, by advice of all 
the judges reſolved, that the ſaid writ was contra legem: 
and where divers indiaments were before them found 
againſt T. S. the ſame, and all, that was done by colour 
of that writ, , was damned.” | 


11 in ſuch ſeeming little things as theſe; and many 
others, that may be inftanced, the wiſdom of the nation 
bath not thought fit to entruſt the judges, but reſerved 
the confideration of thera to the legiſlative power ; it 
cannot be imagined, that they ſhould ſubject to the diſ- - 
cretion, and pleaſure of the judges, thoſe important 
points, in the eſtabliſhed courſe of the adminiſtering 
juſtice, whereupon depends the ſafety of all the ſubjects 
lives and fortunes. If judges will take upon themſelves 
to alter the conſtant practice, they muſt either alter the 
oath of the grand jury, or continue it; if they ſhould 
alter it, ſo as to make it ſail with any ſuch new method, 
and thus in appearance charitably provide, that the 
grand jury ſhould not take a mock oath, or forſwear 
themſelves ; they then. make an incroachment upon 
the authority of parliaments, who only can make new, 


or change old legal oaths, and all the e . 
upon would be void. | 


It they ſhould continue —— to impoſe the 
ſame oath, as well when they have notice from the 
king, that the jury ſhall not be bound to keep his ſe- 

crets, and their own, as when they have none; they. 

maſt aſſume to make the ſame form of law to be of 
force, and no force; and the ſame words to bind the 

| conſcience, as they will have them; whereby they 

would profane the, natural religion of an oath, and 
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bring a foul ſeandal upon chriſtianity, by trifling works 
thin beathens in that ſacred matter; did whilſt the 
Judges find themſelves under the neceſſity of adminiſ- 
tering the oath unto grand juries, and not ſuffer then 
to obſerve it according unto their conſeiences, they 
would corifeſs the illegality of their own' proceedings, 
and can never be able to repair the breaches, by pre- 
tending a tacit implicatſon, if the king will, but muſt 
unavoidably fall under that approved maxim of our 
law, Maledicta eft interpretatio que corrumpit textum 3 
1 is a curſed interpretation that diſſolves the text, 


There are two vulgar errors cat the auty 
of grand juries, which, if not removed, will in time de- 
ſtroy all the benefit we can expect from that conſtitu- 
ton, by turning them into a mere matter of form, which 
were deſigned for ſo great ends. Many have, of late, 
thought, and affirmed it for law, that the grand jury is 
neither to make ſo ſtrict enquiry into matters before 
them, nor to look for ſo clear evidence of the crime as 
the petit jury; but that of their preſentments, being to 
paſs a ſecond examination, they ought to indict upon a 
ſuperſicial enquiry, and bare probabilities. Whereas, 
mould either of theſe opinions be admitted, the prejudice 


to the/ſubje& would be equal to the total laying afide of 


grand juries; there being in truth no difference be- 
tween arraigning without any preſentment from them 
| at hows ter their preſenting upon flight grounds, e 


Foe the firſt, that grand; juries ought not to make 

. fo ſttict etiquiry, it were to be wiſhed, that we might 
Know how' it comes to paſs, that an oath ſhould de 
amen unto a petit jury, and not unto the grand? | 
or in what points, they may lawfully, and with good | 
50 conſcience, omit that exaneſs, na in x relation. is > 
R | E S | _ | 
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* witnedſes, and their credibility ; or the fact and all 


its circumſtances ; ; or the teſtimony and its weight? 


or, laſtly, in reference to the priſoner, and probability 
of his guilt? And withal, upon what grounds of law, 
or reaſon, their opinion is founded? On the contrary, 
be that will confider either the oath they take, or the ; 
commiſſion where their duty is deſcribed, will find, in 
all points, that there lies an * obligation upon them 


and the petit Juris, 


© They ſwear © Alligently to enquire, an true pro- 


ſentment make, &c.“ and to preſent the truth, the 


whole truth, and nothing but the truth, &c.” And in the 
commiſſion of oyer and terminer, their duty, (with that 
of the commiſſioners) is thus deſcribed; Ad inquirendum 


per ſacramentum proborum & legalium bominum, Sc. per 


guos rei veritas melius ſciri poterit, de quibuſcung; proditio- 
nibus, c. conſæderationibus, falſis allegantiis, nec non 


acceſſoriis eorundem, Qc. per gugſcung; & qualitercung; 
Habit fad. perpetrat, five commiſſ. Et per quos, et per 


guem, cui, wel quibus quando, qualiter, wel cuomodo, & de 
aliis articulis & circumſtantiis premiſ. & corem aliguod, 


vel aligua qualitercung; concernem.. To enquire by the 
oath of honeſt and lawful men, &c, by whom the truth 


of the matter may be beſt known, of all manner of trea- 


ſons, &c, confederacies, falſe teſtimonies, Kc. As alſo 
the acceſſaries, &c. by whomſoever, or howſoever, done, 
perpetrated, or committed; by whom, or to whom, how, 


in what way, or in what manner. And of other articles 


and circumſtances premiſed, and of any other thing or 


things howſoever, concerning the ſame. Now, for any 


man, after this, to maintain, that grand juries are not 


to enquire, or not carefully, is as much, as in plain 


terms to ſay, they are bound to act contrary to the com- 


miſſion, and their oath. And to affirm, that they can 


diſcharge their duty . to the * of w 


( 
and conſcience; which they lie under, without a fri 
enquiry into particulars, is to affirm, that the end cant 
on IE mann the means et gy unto it. ö 
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- Thet truth is, FOR grand juries have both a la 
field for their enquiry, and are, in many reſpects, better 
capacitated to make a ſtrict one, than the petit juries. 
Theſe laſt are confined as to the perſon and the crime, 
ſpecified in the -inditment. But they are at large, 
obliged to ſearch into the whole matter, that any ways 
concerns every caſe before them, and all the offences 
contained i in it, all the criminal circumſtances whatſo- 
ever; and into every thing, howſoever concerning the 
ſame; They are bound to enquire, whether their in- 
formation of ſuſpedted treaſons or felonies; brought by 
: accuſers, be made by conſpiracy or ſubornation ; who 
are the conſpirators, or falſe: witneſſes ; by whom abet- 
ted, or maintained ; againſt whom, and how many, the 


conſpiracy is laid; when, and OR and hey wan 3 | 


a was to . beers proſecuted,” 


But none of chiefs oft intricate. mils (chick 
need the moſt ſtrict and diligent enquiries) can come 
under the cognizance of the petit jury. The\can only 
examine ſo much, as relates to the eredit of thoſe wit- 


neſſes brought to prove the charge againſt the parties | 


indicted ;- wherein, alſo, they have neither power, nor 


convenient time to ſend for perſons, or papers, if they 


think them needful, nor to reſolve any doubts of the 
oe en; and pag of the teſtimonits. op wake 


14 Vat pier; if the crimes objeActare manifeſt, it is 


mins the grand jury's duty to enquire after all the per- 
ſons any ways concerned in them, and the ſeveral kinds 

of offences, whereof every one ought, - jointly or fepa- 
rately, to be indicted as _ ſhall diſcover them to ba 


4 
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** W ar privy. b 
or to have comforted, or knowingly relieved, either the 
traitors or felons, or concealed the offences of others. 
But the inquiſition into all theſe matters, which require 
all poſſible ſtrictneſs in ſearching, as being pf the higheſt 


1 : ce and ſafety, is 
wholly ont of the power and traſt. of the petit juries. 
The guilt, or innocence, of the parties put upon their 
trials, and the evidence thereof given, are the only ob- 
jects of their enquiries. It is not their work, nor with- 
in their truſt, to ſearch into all the guilt or crimes of, 
the parties whom they try. They are bound to move. 
within the circle of the inditment made by the grand 
jury, who are to appoĩut and ſpecify the offences, 2 
ee eee eee ee ee e 


When a proſecutor ſuggeſts that any man b 
ws and ought to be indicted, it belongs to the grand 
jury to hear all the proofs he can offer, and to uſe all 
\ other means they can, whereby they may come to un- 

derſtand the truth of the ſuggeſtion, and every thing, 
or circumſtance, that may concern it; then they are 
carefully to examine the nature of the facts, according 
unto the rules of the common law, or the expreſs 
words of the ſtatutes, whereby offences are diſtinguiſhed 
and puniſhments allotted unto each of them. Tis true, 
that upon bearing the party, or his witneſſes, the petit 
jury may acquit, or judge the facts in the indiment to 
be leſs heinous, or malicious, than they were preſented 
by the grand jury, but cannot aggravate them; which 


being conſidered, it will eafily appear, by the intent | 


and nature of the powers given unto grand juries, that 
they are by their oaths obliged, and their inſtitution or- 
_ dained, to keep all injuſtice from entering the firſt gates 
ol our courts of judicature, and to ſecure the innocents 


( ®9 ) 
not only from puniſhment, but ü all ages vows 
| be ee eee Fs | - 


. 


e our 8 8 


Mut firſ know the lawful grounds whereupon they 
may and ought. to: indict ; and then, what truly and 
juſtly ought to be taken for the ground of an indi- 
ment. The principal, and moſt certain, is, the jurors 


0 perſonal knowledge, by their own eyes or ears, of the 


F crimes Whereof they indict; or ſo. many pregnant con- 
eurring circumſtances, as fully convince them of the 
guilt of the accuſed. When theſe are wanting, the 
depoſitions of witneſſes, and their authority, ate their 


monies make the charge. manifeſt and clear to the jury, 
they are called evidence, nn 
of the criminal evident, and are like the light, that 


diſcovers what was not ſeen before. All witneſſes, for 
that reaſon, are uſually called the evidence, taking their 


name from what they ought to be. Yet witneſſes may 
ſwear directly and poſitively to an accuſation, and be 
no evidence of its truth to the jury; ſometimes ſuch 

remarks may be made upon the witneſſes, as well in 
relation to their reputation and lives, as to the matter, 


manner, and circumſtance; of their depoſitions, that 


from thence the falſhood may appear, or be ſtrongly 


ſuſpected. It is therefore neceſſary, to know what they 


mean by a probable cauſe or evidence, whe ſay en 
ee e, n men be f 


3 


m ie ne 3 ren 40 e W | | 


Salon, as have an appearance, but no certainty of truth; 


| - ſhewing rather what is not, than what is the matter of 
 Hllogiſms., Theſe may be allowed in rhetorick, whick | 


as are fit to move them, whether true or falſe; but not 


beſt guides in finding indictmnents. When ſuch tefti- 


e 
4 
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in legiek, whoſe object is truth; as it principally in- 


tends to obviate the errors that may ariſe from the-cre- 


? 
'$ 
| 
ö 
1 
| 
| 
| 


dit given unto appearances, by diſtinguiſhing the un- 
certain from the certain, verifiniile a vero, it cannot ad- 


nit of ſuch propoſitions, as may be falſe as well as true, 


it being as impoſſible to draw a certain concluſion from 
uncertain premiſes, as to raiſe a ſolid building upon a 
tottering or finking. foundation. This ought principally 
to be confidered in courts of juſtice, which are not 


erected to bring men into condemnation, but to find 


who deſerves to be condemned, and thoſe rules are to 
be fallowed by them, which are leaft liable to decep- 


tion. For this reaſon, the council of the Areopagites, 


and ſome others of the beſt judicatures that have been 


in the world, utterly rejected the uſe of rhetorick, look - 
ing upon the art of perſuading by uncertain probabĩ- 


lities, as little differing from that of deceiving, and di- 
rectiy contrary to their ends, who, by the knowledge of 
truth, defired to be led into the doing of juftice. But 


i the art, that made uſe of their probabilities, was ba- 


niſhed from uncorrupted tribunals, as a hindrance unto 


he diſcovery of truth, they that would ground verdicts 


totally upon them, declare an open neglect of it; and 
as it is ſaid, that ano ab/urdo dato mille ſequntur, if juries 
were to be guided by probabilities, the next queſtion 
would be, concerning the more or leſs probable, or what 
degree of probability is required to perſuade them to 
find a bill. This being impoſſible to fix, the whole 
proceedings would be brought to depend upon the fan- 
cies of men, and as nothing is ſo ſlight but it may 
move them, there is no ſecurity that innocent perſons 
may not be brought every day into danger and trouble. 
By theſe means certain-miſchiefs will be done, whilſt 
it is, by their own confeſſion, uncertain, whether they 
are any ways deſerved by ſuch as e n 50 


mier overtlirow at al Juſtice. att 


: If the word probable, be taken in a com 
ther than in a nice logical ſenſe, it Gignities, no wood 
than likely, or rather likely than unlikely. When a 
matter is found to be ſo, the wager is not even, there 

is odds upon one ſide, and this may be a very good 
ground for betting in a tennis court, or at a horſe - race; 
but he that would make the adminiſtration of juſtice 
to depend upon ſuch points, ſeems to put a very ſmall 
value upon the fortunes, liberties, and reputation of 
men, and to forget, that thoſe who ſit in oourts of jut 
tice, War in eee r c 9 770 6 
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OY This aa; in en 1 in a Dialogue be- 
tween a Barriſter and a Grand Jury- man, publiſhed un : 
der the title of the Grand Jury man's Oath and Office; it 

be ſaid, page 8. and 9g. That their work is no mort 
than to preſent offences fit for a trial, and for that rea- 
ſon, give in only a veriſimilar or probable charge; and 
others have affirmed, that a far leſs evidence will war- 
rant a grandj Jury's indictment, than a petit jury a verdict | 
For notbing,can be more oppoſite to the juſtice of ur 

| laws, than ſuch opinions. All laws, in doubtful caſes, 
direct a ſuſpenſion of judgment, or a ſentence in favour 
of the accuſed perſon. But if this were hearkened unt, 
grand juries ſhould, upon their oaths, affirm, they judge 
him criminal, when the evidence is upon ſuck uncer- 

tain grounds, that _ cannot but doubt * 
ſo or not. 

es 10 g MINA HAS 5 3 

; 11 8 3 fuld. that 1 no i is ſo 

_ cow and full, but it may be falſe, and give the Jury | 

occaſion of doubts, ſo as all.criminalsmuſbeſcape,/if no 

indictment ought to be found unleſs the proofs are ab- 

| 3 certain; for it is confeſſed: that ſuch caſes v 
not nn. of an infallible, * 


* x : 
OO i 
1 
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be jary; chat Uxachines un W witneſſes, * 


d likely-to give any light concerning the buſineſs in 


queſtion, and all circuniſtances relating to the fact be- 
fore them, with the lives and credit of thoſe that teftify 


u, and of the perſons accuſed, may, and do often, find 


that, which in their confeiences, doth fully perſuade 
them that the accuſed perſon is guilty. This is as mach 
as the law, or-their oath, doth require, and ſach as firia 
| bills; after having made ſuch a ſcratiny, are blameleſs 
befote God and man, if, through the fragility infepara» 
ble from human nature, they ſhould be led into error. 
For they do not ſwear that the bill is true, but that 
they, in their conſciences, believe that it is ſo. And if 


they write jenoramus upon the bill, it is not there 
declared to be falſe, nor the perſon accuſed acquitte 


be. 
5 7 


Our 3 took de 4 test neben 
es ſhould not bring any man's life and 
_ eſtate into danger. For that reaſon, it was ordained, 
by tlie Statute, 37 Ed: III. cap: 18. That ſuch as 
made ſuggeſtions: to the king, ſhould find ſurety to 

and incur the ſame pain, that the other ſhould 
have had if he were attainted, in caſe their ſuggeſtion 
be found evil, and that then moren ot dle l foal 
A the accuſed: 


This manner Audio hath its 6— 
and univerſal-reaſon. The law, given by God unto his 
people, Deut. xix. allotted the ſame puniſtiment unto 
n falſe witneſs, as a perſon convicted. The beſt diſci- 
plined nations of the world learnt this from the He- 
bre wu, and made it their rule, in the adminiſtration of 
zuſtice. The Grecians generally obſerved it, | and the 


but che matter is ſuſpended, until it can be more | 
Yo I een u it d * tto 


ting murder by falſe accuſations, with the ſame ſeyerity 


as if it Had been effected by any other means. This 


law was inviolably obſerved as long as any thing of re · 
gularity or equity remained amongſt them; and wheh 


through the wickedneſs of ſome of the emperors, or 


their favourites, it came to be overthrown, all juſtice 
. periſhed with it. A crew of falſe informers brake out, 
to the deſtruction of the beſt men, and never ceaſed, 
until they had ruined all the moſt eminent and antient 
families; circumyented the perſons, that by their repu- 
tation, wealth, birth, or virtue, deſerved to be diſtin · 
ed from the commion ſort of people, and brought 
Ration upon that victorious city, Tacitus & com- 
plains of this, as the cauſe of all the miſchicfs ſuffered 


= his time 22 e 


A thelr means, the en dna a were 
committed, under the name of law, which thereby be- | 
came a greater plague, than formerly crimes had been. 


No remedy could be found, when thoſe delatores, whom 
he calls + genus hominum publico exitio repertum, & pœni⸗ 
 quidem nunquam ſatis coercitum, were invited by impu- 

2 nity or reward, andthe miſerable people groaned under 
this calamity, until thoſe inſtruments of iniquity, were 


by better princes, put to the . cruel, . well | 


deſerved deaths. 


The une hath been Ger in ey . Jer ts 
domeſtic quiet, which is now enjoyed in the principal 
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Romans, according to NOIR ler taliodis; di bot on 5 
Duniſh'death with death, but the intention of commit: 
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nn. proceeds chiefly from. this, 2 
2 e e is . 


Ut is 8 "FI years Geng Monſieur Condi, 

A man of quality in Brittany, ſuborned two of the king 
of France's guards, to {wear treaſonable defigns againſt 
La Motte, a Norman gentleman. The matter being 
| brought to Monſieur Colebert, he cauſed the accuſed 
perſon and the witneſſes to be ſecured, until the fraud 
was diſcovered by one of them, whereupan he was 
pardoned; La Motte releaſed ; Courboyer beheaded ; 
and the other falſe witneſs hanged, by the ſentence of 
the parliament of Paris. Though this law ſeems t 
greunded upon ſueh foundation, as forbids us to 
ation the equity of it, our anceſtors, for reaſons beſt 
known unto themſelves, thought fit to moderate its ſe- 
verity, by the Statute of 38 Ed. III. cap. g. yet then it 
was enatted, and the law continues in force unto this 
day, © That whoſoever made complaints to the king, 
and eould- not prove them againſt the defendant,” by 

te proceſs of law limited in former ſtatutes, which is 
_ _ firſt by a grand jury, he “ ſhould be impriſoned until 
che had made gree to the party of his damages, and of 
the llander he ſuffered by ſuch occaſion, and after ſhall 
make ſine and ranſom to the king,” which is for the 
common damage, that the king and bis people ſuffer 
by ſuch a falſe accuſation and defamation af any ſub- 
ject. And in the 42 Ed. III. cap. 3. To eſchew the 
miſchiefs and damages done by falſe accuſers, it is 
enacted, that no man be put to anſwer ſuch ſuggeſtions 
without preſentment before the juſtices,” that is, by 
the grand jury. It cannot ſurely be imagined, that the 
_ ſuggeſtions, made to the king and his council, had no 
probability in them, or that there was no colour, cauſe, 
or reaſon, for the king to put the party to anſwer the 


(is) 


, but the grievanice and complaint was, EY 
the people ſuffered certain damage and vexation, upon | 
untrue, and, at beſt, uncertain accuſations, and that 
therein the law was perverted, by the King and his 
councils taking upon them to judge of the certairſty or 
truth of them, which of right belonged” to the grand 
jury only, upon whoſe judgment and integrity our law 
doth wholly rely, for the indemnity of the innocent, 
and the nnn of all fach. as 4⁰ —— moleſt 
them. | | 


<a Our uber not thought fit ſo ue de- 

end upon the oaths of witneſſes, as to allow, that up- 
wo, or ten men's ſwearing pofitively treaſon or fe- 
lony againſt any man, before the juſtices of peace, or 
all the judges, or before the king and his council, that 
the party accuſed, | be he either peer of the realm, or 
commoner, ſhould, without further enquiry, be there- 
apon arraigned, and put upon his trial for his life. 
Yet none can doubt, but there is ſomething of proba- 
bility in ſuch depoſitions, nevertheleſs the law refers 
_ thoſe matters uuto grand juries, and no man can be 
brought to trial, until, upon ſuch ſtrict enquiries, (as is 
before ſaid) the indictment be found. The law is ſo 
ſtrict, in theſe enquiries, that though the crime be 
never ſo notorious, nay, if treaſon ſhould be confefled 
in writing under hand and ſeal, before juſtices of peace, 

fecretaries of ſtate, or the king and council, yet before 


the party can be arraigned for it, the grand jury maſt _ 
enquire, and be ſatisfied, whether ſuch a conſeſſion be 


Gear "and certain ; whether there was no colluffon 


therein; or the party induced to ſuch confelfion by 
premiſe of pardon; or that ſome pretended partakers 
in the crime may be defamed, or deſtroyed thereby. 
They maſt enquire, whether the confeſſion was not 
* threatenings, eas and whathar 
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| i. e. the grand Jury's judgment that they have ſaeh 


0 


the party was truly compos u, of n 4 mind at 


en 


The Statute 3 Elis. 3 Fes 8 
common law concerning proc e duty of juries, 
and enacts, that nione ſhould . be indicted for aſſiſting, 
aiding, comforting, or abetting,” criminals, in the trea- 
ſons therein made and declared, © unleſs he, or they, 
be thereof lawfully accuſed, by ſuch good and ſufficient 
teſtimony or proof, as by the jury, by whom he-ſhall be 
indicted, ſhall be thought good, lawful, and ſufficient. 


to prove him, or them, guilty of the ſaid offences. 


Herein is declared the only true reaſon of indictments, 


teſtimonies, as they eſteem ſuffici ent to prove the party 


indicted guilty of the crimes whereof he is accuſed, and 


whatſoever the indictment doth contain, they are to 
preſent no more, or other crimes, than are proved to 
their ſatisfaction, as upon oath they declare it is, when 


they preſent it. This exactneſs is not only required in 
the ſubſtance of crimes, but in the circumſtances ; and 


any doubtfulneſs, or uncertainty, in them, makes the 


indictment, and all proceedings upon it, by the petit 


Jury, to be inſufficient, and void, and holden for er K | 


28 appears by the ee caſes. 


5 


* Young” < oak in hs: . Cook' s 8 lb. 4. 


fol. 40. an indictment for murder was declared void for 


its uncertainty, becauſe the jury had not laid certainty 
in what part of the body the mortal wound was given, 


| - ſaying only, that it was about his breaſt, the. words 
were, unam plagam mortalem circiter - pettus, In like 


manner, in Vaux's caſe, | Cook's Reports, lib. 4. fol. 44. 


he being indicted for poiſoning Ridley, the jury had 


not Dl and expreſsly averred that TON drank the 


| 5 
the indictment was judged inſufficient; “ for, {ſaith 
the book) the matter of an indictment ought, to bo 
full, expreſs, and certain, and ſhall not be maintained 
by argument or implication, for that the indictment is 
found by the oath of the neighbourhood.” In the 2d. 
part of Rolls Reports, page 263. Smith and Mall's caſe, 
the indictment was quaſhed for uncertainty; becauſe 
the jury had {averred, that Smith was either a ſervant 
or deputy, Smith exiftens ſervus five deputatus, are the 
words. It was doubtleſs, probably enough proved to 
the jury, that he was either a deputy or ſervant, but 
becauſe the indictment did not abſolutely and certainly 
aver his condition, either of ſervant or deputy, it was 
declared void. If there be any defect of certainty in 
the grand juries verdict, no proof, or evidence to the 
petit jury, can ſupply it; ſo it was judged in Wrote 
and Wig's caſe, Cole 4 Rep: fol. 45, 46, 47. It was 
laid, that Wrote was killed at Shipperton, but did not 
aver that Shipperton was within the verge, though in 
truth it was; and no averment or bath, to the petit jury, 
_ eould ſupply that ſmall failure of certainty to ſupport 
the indictment. And the reaſon is rendered in theſe 
words, viz. The indictment being veredictum id g 
dictum veritatis a verdidt, that is, a ſaying of truth and 
matter of record, ought to contain the hole truth, 
which is requiſite by the law, for when it doth not ap- 
pear, it is the ſame as if it were not, and every material 
part of the indictment ought to be found upon che 
- cath of the indicters, and cannot be ſupplied by the 
averment of the party.“ The grand jury's verdi&'is 


the foundation of all judicial proceeding againſt capital - 


offenders, (at the king's ſuit) if that fail in any point 

of certainty, both convictions and acquittals thereupon, 
are utterly. void, and the proceedings againſt both may 

a begin again, as they if they had never _— TIO = * | 


_ _ in tho caſe lalt cited, r 


art. 
* 
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Now as the law requires from the grand jury par- | 
Paas certain, and preciſe, affirmations of truth, ſo it 
expects that they ſhould look for the like, and accept 


of no other, from ſuch as bring accuſations to them. 


For no man can certainly affirm that which is uncer- 
tainly delivered unto him, or which he doth not firmly 
believe. The witneſſes, that they receive for good, are 
to depoſe only abſolute certainties about the facts com- 
mitted; that is, what they have ſeen or heard from the 
accuſed parties themſelves, not what others have told 
them. They are not to be ſuffered to make probable 
arguments, and infer from thence the guilt of the ac- 
euſed; their depoſitions ought to be poſitive, plain, di- 


rect, and full. The crime is to be ſworn without ant 


doubtfulneſs or obſcurity ; ; not in words qualified,” or 
limited to belief, conceptions, or apprehenfions. This 
abſolute certainty, required in the depoſition of the 
witneſſes, is one principal ground of che jurys moſt ra- 


tional aſſurance of the truth of their verdict. The cre- 


dit alſo of the witneſſes: ought to be free from all ble- 


miſh, that good and conſcientious men may rationally 


rely upon them, in matters of ſo great moment as the 
blood of a man. It muſt alſo be certainly evident, that 
all the matters which they depoſe, are conſiſtent with 
each other, and accompanied with ſuch circumſtances, 


as, in their judgment, render it credible. All juſt in- 
dictments muſt” be built upon theſe moral affurances, 
Which the wiſdom of all nations hath deviſed, as tho 


beſt and only way of deciding. controverſies, Neither 
can a grand jury-man, who ſwears to i en | 


r truth, u with len. 


Tis ſcarcely has” that any, ven in e e 


| 42 tell a grand jury, that a far leſs evidence will 


warrant their indictment, being but an accuſation, than 


we peut jury aught to have for their verdict. . Both of | ; 


j 
/ 


6 


- do, in like manner, plainly al poſitively affien, 
upon their qaths, the truth of the acouſation.- Their 
verdicts are indeed one, and the ſame in ſubſtanoe and \ 
ſenſe, thaugh not in words. There is no real differ 
ence, between affirming in writing, that an indi&ment 
of treaſon is true, as is the practice of grand juries, and 
Lying, that the party, tried thereupon, i is guilty of the 
treaſon whereof he is indicted, as is the courle of petit | 
Zuries. | They are both upon their oaths ; they are 
equally obligatory unto both; the one, therefore, mul 
expect the ſame proof for their ſatisfaQion as the other, 
and as clear evidence muſt be required for an indiQ- 
ment, as for a verdict. It is unreaſonable to think, 
that a flighter proof ſhould ſatisfy the confciences of . 
the greater Jury, than is requiſite; to convince” the leſs. 
and, uncharitable to imagine, that thoſe ſhould not be 
as ſenſible as the others of the ſacred ſecurity they have 
given by oath, to do nothing in _ N gen Ed 
cording! to truth. 10 


of ik to e the 1 
ings of the grand and petit juries, the greater exactneſ 
and diligence ſeems to be required in the grand. For 

as the ſame work of finding gut the truth, in order to 
the doing of juſtice, is alot unto both, the greateſt 
part of che burden ought to lie upon them that have 
the beſt opportunities of performing it. The invali 
fdity, weakneſs, or defects of the proofs, may be 
evident to either of them: But if there be deceit i in 
. Kifling true teſtimonies, or malice in ſuboruing wicked 
-perſons, to bring in ſuch as are falſe, the grand Jury 
may moſt eafily, nay probably, can only diſcover it. 
They are not ſtraĩtened in time; they may Freely EXA- 
mine in private, without interruption from the council 
--or-caurt, ſuch Witneſſes as are preſented unto thera, 
| No thall think. a OY * 
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verully, ' enquire of their friends or acquaintance, after 
the lives and reputations of the witneſſes, or the a- 
cuſed. perſons, | and all. circumſtances relating to the 
matter in queſtion, and conſult together under the ſeal 
of ſecrecy. - On the other fide, the petit jury, being 
charged with the priſoner, acts in open court, under 
awe of the judges, is ſubject to be diſturbed, or inter- 
rupted by council: Deprived of all opportunity of 
conſulting one another, until the evidence be ſummed 
vp, and not ſuffered to eat or drink, until they bring 
in a verdi& ; ſo is it almoſt impoſſible for them, thus 
limited, to diſcover ſuch evil practices, as may be uſed 
for or againſt the priſoner, by ſubornation or perjury to 
pervert juſtice. If, therefore, the grand jury be not 
permitted to perform this part of their duty, it is hard 
to imagine how it ſhould be done at all. And it is 
much more inconceivable, how they can ſatisfy tneir 
_ conſciences, if they ſo neglect, as to find a bill upon an 
imperfe& evidence, in the abſence of the priſoner, in 
expectation that it will be ſupplied at the bar. It con- 
cerns them therefore to remember, that if they proceed 
upon ſuch uncertainties, they will certainly give incy- 
rable wounds into. their neighbours ny in 
order unto the deſtruction of their Os 


4 8 ** UT this dodrine of adi up on 
flight proofs may have got in our days, it is, as we have 
ſeen, both againſt law and reaſon, and contrary to the 
practice of former times. My lord Coke, in his Comment 
en Weftm. 2d. chap. 12. tells us, That in thoſe days, 
(and as yet it ought to be) indictments, taken in the 
abſence of the party, were formed upon plain and direct 
proofs, and not upon probabilities and inferences.“ : 
Herein we ſee, that the practice of our forefathers, and 
the opinion of this great and judicious lawyer, were 
directiy againſt this new doctrige, and ſome that have 


CW 53: 3 


— 


ratefully looked backward, obſerved, that there are very 
few examples of men acquitted by petit juries, becauſe 
grand juries of old were ſo wary in canvaſſing every 
| 2 narrowly, and ſo ſenfible of their duty, in pro- 
ceeding according unto truth, upon ſatisfactory evi- 
dence, that few, or none, were whe. ne ms trial till 

their guilt ſeemed evident. | 8 


It i is, ende a crak ini to think that the 
ſecond juries were inftituted for the hearing of fuller 
proofs ; ; that was not their work, but to give an oppor- 

nity to the accuſed perſons to anſwer for themſelves, 
and make their defence, Which cannot be thought to 
ſtreng then the evidence, unleſs they be ſuppoſed to play 
booty againſt their own lives. By way of anſwer, the 
priſoner may avoid the charge ; he is permitted to take 
exceptions ; he may demur, or plead to the indictments, 
in Points of law. Herein the judges ought to aſſiſt him, 
and appoint counſel if he defire it. He may ſhew that 
the indicters, I. e. the grand; Jury, or ſome of them, are 
not lawfal men, or not lawfully returned by the ſhe- 
riffs. Embracery or practice may be proved, in the 
packing of the jury; a conſpiracy, or ſubornation, may 
be diſcovered ; falſhood may be found out in the wit- 
neſſes, by queſtions about ſome circumſtances that 
none could have aſked, or imagined, except the py 
accuſed. And beſides doing right to the indicted, 
theſe and many other things, it is the people's due & 
have all the evidence firſt taken in private, to be after 
wards made publick at the trial, that the kingdom may 
| be fatisfied in the equal adminiftration of juſtice, and | 
that the Judgments againſt criminals may be of greater - 


terror, 1 more LE 527 to e the common rom 
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It any 1 that this doctrine would introduce 
double trials for every offence, and all the delays that 
accompany them, it may be anſwered, That nulla un- 
guam de morte hominis cunctatio longa eff. Ju. Sat. No 
delay is to be eſteemed long, when the life of a man is 


in queſtion. The puniſhment of an offender, that is a 


little deferred, may be compenſated by its ſeverity, but 
blood, raſhly ſpilt, cannot be gathered up, and a land 
polluted by it, is hardly, cleanſed. Wile and good men, 
in matters of this nature, have ever proceeded with ex- 
treme caution ; whilſt the ſwift of foot are, in the 


ſeripture, repreſented under an ill character, and have 


been often found, in their haſte, to draw more guilt 


| upon themſelves, than what they pretended to chaſtiſe 

in others. To avoid this miſchief, in many well po- 

. liſhed kingdoms, ſeveral courts of juſtice are inſtituted, - 
 whotake cognizance of the ſame facts, but ſo ſubordinate 


unto one another, that in matters of life, limb, liber 
ty, or other important caſes, there is a right of appeal 
from the inferior, before which it is firſt brought, to 


the ſuperior where this is wanting, means have been 


found to give opportunity unto the judges to reflect 
upon their own ſentences, that if any thing had been 


done raſhly, or thronghguiſtake, it might be corrected ;_ 
man, even in his beſt eſtate, ſeeming to have need of 
ſome ſuch help. Tiberius Cæſar was never accuſed of too 


much lenity ; but. when he heard that Lutorius Priſcus 
had been accuſed of treaſon before the ſenate, con- 
demned, and immediately put to death, tam præcipites 


= 


deprecatus eft pœnas, he defired, that · ſuch ſudden pu- 
- niſhments might for the future be forborn, and a law _ 


was thereupon made, © That no decree of the ſenate 
ſhould in leſs than ten days be tranſmitted to the trea- 
fury,” before which time it could not be executed *. 


— 


Matters of this nature concerning every man in Eng- | 


land, it is not to be doubted but our anceſtors conſi- 


dered them, and our conſtitutions, neither admitting of 5 


ſubordinate judicatures, from whence appeals may be 
made, nor giving opportunities unto juries to re-examine 
their verdicts after they were given, they could not 
find a way more ſuitable unto the rules of wiſdom, juc⸗ 
tice, and mercy, than to appoint two juries, with equal 
care, according unto different methods, the one in pri- 
vate, and at leiſure, the other publickly, in the preſence 
ofthe party, and more ſpeedy to paſs upon every man, 
ſo as none can be condemned, unleſs he be thought 


guilty by them both; and it cannot be imagined; that 


ſo little time, as is uſually ſpent in trials at the bar, 


before a petit jury, ſhould be allowed unto one that 
: pleads for his life, or unto. them, who are to be fatisfied 


in their conſciences, unleſs it were preſumed; that the 
grand jury: had ſo well examined, prepared, and digeſted 
the matter; that the other may n more ene 
| without ce of error. 5 | 


Therefote let the Saks juries faithratty kink 
their high truſt, and neither be cheated nor frighted | 


from their duty. Let them purſue the good old way, 
ſince no innovation can be brought in, that will not 


tum to the prejudice of the accuſed perſons, and 
themſelves. Let them not be deluded with frivolous 


arguments, ſo as to invalidate a conſiderable part of 


our law, and render themſelves inſignificant cyphers, 
in expeRation that petit juries will repair the faults 
they commit, ſince that would be no leſs than to 
flight one of the beſt fences that the law provides for 


our lives and liberties, and very much to weaken the 
, other. „ 
12 
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When a grand j jury finds a bin againſt any perſon, 
they do all that in them lies to take away his life, if | 


| the crime be capital, and it is ridiculous for them to 


pretend they rely upon the virtue of the petit jury, if 
they ſhew none in themſelves. They cannot reaſona- 
bly hope, the other ſhould be more tender of the pri- 
Joner's concernments, more exact in doing juſtice, or 
more careful in examining the credit of the witneſſes, | 
when they have not only neglected their duty of 
ſearching into it, but added ſtrength unto their teſti- 
mony, by finding a bill. upon it. | | 


* 


| They cannot poſiibiy be . from the blame 


of conſenting (at the leaſt) unto the miſchiefs that 


may enſue, unleſs they uſe all the honeſt care that the 


law allows to prevent them; nor conſequently- avoid 


the ſtain of the blog that may be ſhed by their 


omiſſion, ſince it could not have been, if they had well 


their part before they found the indictment; 


whereby the party is expoſed to ſo many diſadvantages, 


that it is hard for the cleareſt i innocence to ence itſelf 


kn | 52 


But when the arr and thi other; jury act as wa 
Rs with courage, diligence, and indifference, we 
mall have juſt reaſon, with the wiſe lord chancellor 
Forteſcue, to celebrate that law that inſtituted them. 
To congratulate with our countrymen the happineſs | 
we enjoy, whilſt our lives lie not * © at the metcy of 


unknown witneſſes, hired, poor, uncertain, whoſe con- 
verſation, or malice we ar̃e ſtrangers to, but neighbours 


of ſubſtance, of honeſt report, SORT into court by 


Fort. de loud. Leg. AME cap. u6- 


( 29 ) „„ 
| 5 EN | 
an honourable ſworn officer; men who know the wit-. | | 


neſſes, and their credit, and are to hear them, and 


of truth, and from whom nothing can be hid, which 
can fall within the compaſs of human knowledge. 
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( 108 ) 


; rex * per Wed trium 
annorum & amplius in partibus tranſmarinis remanſif- 
ſet, & de partibus Vaſconiæ & Franciæ in Angliam re- 
diiflet, valde anxiatus & conturbatus fuit per quotidia- 
num clamorem tam clericorum quam laicorum peten- 
tium ab eo congruum remedium apponi verſus juſticia- 
rios, & alios miniſtros ſuos, de multimodis oppreſſionibus 
& gravaminibus contra bonas leges & conſuetudines 
regni illis factis + ; ſuper quo dominus Edvardus Rex, 
per regale ſcriptum Vicecomitibus Angliæ præcipit 


quod in omnibus comitatibus, civitatibus, & villis mer- 


catoriis, publice proclamari facerent quod omnes qui 
ſeſe ſentient gravari venirent apud Weſtm. ad proxi- 
mum parliamentum, & ibi querimonias ſuas monſtra- 
rent, ubi tam majores quam minores opportunum re- 
medium & celerem juſtitiam recuperent, ſicut rex vin- 
culo juramenti die coronationis ſuæ aſtrictus fuit f: ac 
jam adeſt magnus dies & judiciarius juſticiorum & 
aliorum miniſtrorum concilii regis, quem nulla tergiver- 
ſatione, nullo munere, nulla arte vel ingenio placitandi 


valent eludi. Coadunatis itaque clero & populo & in 


magno palatio Weſtmonafterii conſeſſis, archiepiſcopus 
Cantuarienſis (vir magnæ pietatis & columna quaſi 
ſanctæ eccleſiæ & regni) ſurrexit in medio, & ab alto 


1 - 5 2 


1 * Ex Chronico * Anno 1272, 1 Ed. I. ad Hh 1317, 
10 Ed. 11. MIL. 


45 e eee Ak as | mY 


t Certe ſcimus quam plurimos eorum qui judiciis ſub Ed. 1. 
profucte viros qindem maximos & ævo in illo Juriſconſultos cele- 


berrimos repetundarum & quod lites fuas fecerant alioſq: præter 


Miniſtros, forenfes aliquot merito damfiatos multos exilio, & carcere 


punitos. Ex Scigein ad Fletam diſſertatio. p. 548. 


( 197 ) 


— 


| _ 9 that the 8 for the hes of three 
years and more, had remained beyond ſea, and returned | 
out of Gaſcoign and France into England, he was much 
vexed and diſturbed by the continual clamour both of 
the clergy and laity, defiring to be relieved againſt the 
' Juſtices, and other his majeſties miniſters, of ſeveral 
oppreſſions and injuries done unto them, contrary to the 
good laws and cuſtoms of the realm ; whereupon king 
Edward, by his royal letters to the ſeveral ſheriffs of 
England, commanded that in all counties, cities, and 
market towns, a proclamation ſhould be made, that all 
who found themſelves aggrieved ſhould repair to Welt- 
minſter at the next parliament, and there ſhew their 
grievances, where as well the great as the leſs ſhould 
receive fit remedies and ſpeedy juſtice, according as the 
king was obliged by the bond of his coronation oath : 
and now that great day was come, that day of judging 
eren the juſtices and the other miniſters of the Kking's 
council, which by no colluſion or reward, no argument 
or art of pleading they could elude or avoid. | The clergy 
therefore and the people being gathered together and 
ſeated in the great palace of Weſtminſter, the arch- 
biſhop of Canterbury (a man of eminent piety, and as 
it were a pillar of the holy church and the kingdom), 
riüng from his ſeat, and fetching a profound figh, ſpoxe 
in this manner: © Let this aſſembly know that we are 
called together concerning the great and weighty affairs 
of the kingdom (too much, alas ! of late diſturbed, and 
ſtill out of order) unanimouſly, faithfully and effectu- 
ally with our lord the king to treat and ordain : Ye 
\ have all heard the grievous complaints of the moſt in- 
intolerable injuries and oppreſſions of the daily deſola - 
tions committed both on church and ſtate, by this cor- 
rupt council of our lord the king, contrary to our grea 
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ducens ſuſpiria, noverit univerſitas veſtra (ait) quod 
conyocati ſumus de magnis & arduis negotiis regni 
(heu nimis perturbati & his diebus enormiter mutilati) 


unanimimiter, fideliter, & efficaciter fimul cum domino 


rege ad tractandum & ordinandum *, audiviſtis etiam 
univerſi querimonias graviſſimas —.— intolerabilibus 


injuriis&oppreffionibus & quotidianis deſolationibus, tam | 


ſanctæ eccleſ. quam reg. factis per hoc iniquum conci- 
hum domini regis contra magnas chartas tot, taties & 
multoties emptas & tedemptas, conceſſas & confirmatas 
per tot & talia juramenta domini regis nunc, & domi- 
norum Henrici & Johannis, ac per terribiles falmina- 
_ tiones excommunicationis ſententiz in tranſgrefſores 
 communium libertatum Angliæ, que in chartis predic- 
tis continentur corroboratas, & cum ſpes precancepta 
de libertatibus illis obſervandis fideliter ab omnibus pu- 
taretur ſtabilis & indubitata, rex conciliis malorum, 


miniſtrorum præventus & ſeductus eaſdem infringendo | 
contravenire non formidavit, credens deceptive pro mu- 7 
nere abſolvi a nes 1858 eſſet wanifeſtum reghi 8 
W 


Aliud etiam nos omnes angit EO quod juſti- | 


clarii ſubtiliter ex malitia ſua ac per diyerſa argumenta 


avaritiæ, & intolerabilis ſuperbiæ regem contra fideles 
ſuos multipliciter provocaverunt & incitaverunt, ſano- 


que & ſalubri conſilio ligeorum Angliz contrarium red- 
diderunt, conſilia ſua vana impudenter præponere & af- 
firmare non erubuerunt ſeu formĩdaverunt, ac ſi plus 


habiles eſſent ad conſulendam & conſervandam rempub- 
licam quam tota univerſitas regni in unum colleQa, 


Ita de Hlis poſſit vere dici, viri qui turbaverunt terram 


* Wen ke 17. $i 1B, 19. Authoritas & officium i 


concilii regis, 


% 


(19). 


3 ſo may and ſo often, purchaſed tid redeemed, 
granted and confirmed to' us by the ſeveral oaths of 
our lord the king that now is, and of our lords king 
Henry and John, and corroborated by the dreadful _ 
thunderings of the ſentence of excommunication againſt ' 
the invaders of our common liberties of England in our 
aid charters contained; and when we had conceived 
firm and undoubted hopes, that theſe our liberties 
would have been faithfully preſerved by all men, the 
king circumvented and ſeduced by the councils' of evil 
miniſters, hath not been afraid to violate it by infring- 
ing them ; falſly believing, that he could, for rewards, 
be abſolved from that offence, which would be the ma- 
1 nor REA of pi er f * 


N « There i is inothas thing alſo that grieves-our RY 
_ rits, that the juſtices, ſubtilly and maliciouſly, by di- 
vers arguments of covetouſneſs and intolerable pride, 
have the king, againſt his faithful ſabjeas, ſundry ways 
. Incited and provoked, counſelling him contrary to the 
good and wholeſome advice of all the liege men of 
England, and have not bluſhed, nor been afraid, impu- 
dently to aſſert, and prefer their own fooliſh councils, 
as if they were more fit to conſult and preſerve the 
commonweal, than all the eſtates of the kingdom toge- 
ther aſſembled ; ſo that it may be truly ſaid of them, 
they are the men that troubled the land, and diſturbed 
the nation under a falſe colour of gravity, have the 
whole people grievouſly oppreſſed, and, under pretence 
of expounding the antient laws, have introduced new 
a will not ſay laws, but) evil cuſtoms, ſo that through 
the ignorance of ſome, and partiality of others, who 
for reward, or fear of great men, have been engaged, 
there was no certainty of law, and they ſcorned to ad- 

miniſter j "ou * to ö their . are deeds of 
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t . 5 
& concuſlerunt regnum ſub * 


pulum graviter oppreſſexunt, prætextuq; ſolummodo 


exponendi .veteres leges, novas (non dicam leges) ſed 
malas conſuetudines introduxerunt & voniuerunt, ita 


aliorum . wan vel per munera vel timorem aliquorum 
potentum innodati fuerunt, nulla fuit ſtabilitas legum 
nec alicui de populo juſtitiam dignabantur exhibere, 

opera eorum ſunt opera nequitiæ, & opus iniquitatis in 
manibus, pedes eorum ad malum currunt & feſtinant, 
ac viam recti neſcierunt. e . 


* 


| . tet 8 PE 
domini regis quaſi viles ultimæ ſervi conditionis diyer- 


ſis carceribus fine culpa commiſſerunt, ibidem carce- 


randi quorum non nulli in carcere fame, merore & vin- 


culorum pondere defecerunt, extorquerunt pro arbitrio 
inſuper inſinitam pecuniam ab eiſdem pro redemptione 
ſua, crumenas aliorum ut ſuas impregnarent tam a di- 
vitibus quam pauperibus exhauſerunt, ratione quorum 
ipcurriverunt odium inexorabile & formidabiles impre- 
cationes omnium quaſi tale incommunicabile privile- 
gium per chartam deteſtabilem de non obſtante obtinu- 
erunt et perquiſiverunt ut a lege divina a ; 


"wu ad hits iran oben. 


CARED a folitum Giles five 8 Rok | 


| Gevit, omnia nt venalia ſi non * furtiva, 22 
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—————Qui — — 


Aur ſacra fames? — — —— 


ene as „ celi 


ae jam auditis. Agnitio vultuum veſtrorum ac- 


« a ) 
wickedneſs, and the work of iniquity. is in their hands 
their feet make haſte io evil, and the way of truth have 


8 n eee 
nnn. cinta od 


4 How ——_—— land, 3 
of our lord the king, have, like the meaneſt flaves of 
Joweft condition, without any fault, been caſt into pri- 
ſon, where ſome of them by hunger, grief, or the bur- 
den of their chains, have expired; they have alſo e- 
torted at their pleaſure, infinite ſums of money for 


their ranſoms; the e ſorne, that they might fill 
their own, as well from the rich as the poor, they have 


exhauſted, by reaſon whereof they have contracted the 
irreconcileable hatred and dreadful imprecations of all 
men, as if they had purchaſed and obtained ſuch an 
incommunicable privilege, by the deteſtable charter of 
non obſtante, that they might, at their own luſt, be free 
from all * both human and TWINE: | 


1 333 is ae more hw | 
grievance, which hitherto hath, and in ſome meafure, 
doth fill rage amongſt us. All things are expoſed to 
fale, if not as it were to plunder and theft. Alas 
how great power hath the love of money in the breaſts | 
of men! Hear, therefore, O ye wicked, from my 
mouth, the dreadful decree of heaven; the dejection of 
your countenances accuſeth you, and, like the men of 
Sodom, ye have not hidden, but proclaimed the fin. 
Woe be to your ſouls, woe be to them that-make laws, 
and writing, write injuſtice, that they may oppreſs the 
1 poor in judgment, and injure the cauſe of the humble; 

that widows may become their prey, and that they 
might deſtroy" the orphan. Woe be to thoſe that build 
their houſes in injuſtice, and their tabernacles in un- 
righteouſneſs, Woe be to them that covet Jarge 128 | 


FE 


| uz) 

„ cuſat vos, & peccatum veſtrum quaſi Sodom predica- ö 
is ih viſtis nec abſcondiſtis, ve animæ veſtre, ve qui condunt 

- leges & ſcribentes injuſtitiam ſeripſerunt, ut opprime- 

3 rent in judicio pauperes, & vim facerent cauſæ humi- 

*F lium populi, ut effent viduæ præda eorum, & pupillos 

0 


diriperent, ve qui ædificant domum ſuam injuſtitia & 
cenacula ſua non in judicio, ve qui concupiverunt 
agros & violenter tulerunt & rapuerunt domos & op- 
preſſerunt virum & domum ejus imo virum & hæredi- 
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"| 
3 tatem ſuam, ve judices qui ficut lupi veſpere non re- 
4 Ain quebant oſſa in mane”; juſtus judex adducit conſi- 
5 liarios in ſtultum finern & jadi cc ſtuporem, mox ; 
by: alta voce . * terræ een 5 
Eo * To His auditis omnium aures tinnicbant totaque- 
: communitas ingemuerunt, dicentes, heu nobis, hen, ubi 
eſt Angliz toties empta, toties nne toties n 
toties jurata libertas 2* — 
5 | Ali de b ſeſe a viſibus pn fubire- 
EZ. hentes in locis ſecretis cum amicis tacite latitaverunt 
_ alios protulerunt in medium unde merito fere omnes ab « 


officiis depoſiti & amoti, unus a terra exulatus alii per- = 
petuis prifonis incarcerati, alii que gravibus n 
arum ſolutionibus n ee . n * 


vide Matt. Weſt. Anno 1289, p. 376. Ii. 9. 


+ Anno vero 1290, (18 Ed. I.) deprehenſis omnibus Angliz 
juſticiariis de repetundis (præter Jo. Metingham, & Eliam de 
Bleckingham, quos honoris ergo nominatos volui) judicio parlia, 
ment vindicatum eſt in alios, atque alios carcere, exilio, for tuna- 
rumque omnium diſpendio, in ſingulos muldta graviſſima & amis. 
WO oy Kr $ 2 p. . co. i. 416. 
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ſeſſions, that break open houſes, and deſtroy the man 
and his inheritance. Woe be to ſuch judges, who are 


like wolves in the evening, and leave not a bone till the 


morning. The righteous Judge will bring ſuch coun- 


ſellors to a fooliſh end, and ſuch judges to confuſion ; 


ye ſhall all preſently, with a loud cry, receive the juſt 
ſentence of the land.“ 


— 


At the ee of theſe things all ears tingled, 


and the whole community lifted up their voice, and 
mourned, ſaying, Alas, alas for us! what is become ot 


that Engliſh liberty which we have ſo often purchaſed, 
| which by ſo many conceſſions, ſo many ſtatutes, ſo 


IE oaths, hath n N to us? 


HFereupon pe of the criminals within into 
ſecret places, being concealed by their friends ; ſome 
of them were brought forth into the midſt of the peo- 
ple, and deſervedly turned out of their offices; one 

was baniſhed the land, and others were grievouſly 
fined, or condemned to perpetual impriſonment. 


This is confirmed by Spelman, An. 1290. “ All 
the juſtices of England, (ſaith he) were, An. 18. Ed. I. 
- apprehended for corruption, except John Mettingham, 


and Elias Beckingbam, whom I name for their honour; 


and, by judgment of parliament, condemned, ſome to 
| impriſonment, others baniſhment, or confiſcation of 


their eſtates, and none eſcaped Wan . fines, 


and the loſs of ow offices.” 
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Engliſh Literature to which it belongs. The Plates 
are very neatly executed, and we ſhould be glad to ſee 
the Author's plan extended to other of our . | 
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